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A desire to supply the demand of the masses of 
American citizens for a more thorough knowledge 
of our government and laws, which has been 
greatly increased "by the late civil war through 
which we have passed, is the only apology offered 
for presenting this "book to the public at this time. 
There is no knowledge more eagerly sought, or 
more difficult to be obtained. It is scattered 
through the ponderous volumes which fill our law 
libraries, costing thousands of dollars, which are en- 
tirely inaccessible to the masses. It is there given 
in such form as not easily to be found, and often in 
language not easily understood. 

It has been the design of the author, during the 
many years of labor and research expended upon 
this work, to collect the most important facts re- 
lating to our government and laws, from the exten- 
sive libraries at his command ; to present them in 
such language as to be readily understood, and in 
such order as to be easily remembered. It is pub- 



...-.» v^uustions which iol 
chapters will find but little difficulty 
examination for admission to the bar. 
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INTRODUCTION. 



The following work contains the substance of a course 
of over one hundred lectures, delivered by the author be- 
fore the Law School of the University of the city of New 
York. In the spring of 1858, he had the honor to receive 
the appointment of professor of law in that University, 
which office he held until the summer of 1864. During 
the continuance of his professorship, he was led, both by 
duty and inclination, to a thorough investigation of the 
history and grounds of our civil polity. 

The original plan of this work took its rise many years 
ago, when he first entered upon the practice of the law. 
He then made a successful effort to disseminate a know- 
ledge of our State and national constitutions and laws 
among the masses of the people. He prepared and pub- 
lished, in the several States, more than three thousand 
pages of law matter, the publication of which extended to 
over one hundred thousand copies, which were read by 
more than one million American citizens. 

He had the satisfaction to find that his efforts were en- 
couraged and patronized by the leading statesmen and 
jurists in the land ; yet the author was well aware that 
these works were by far too limited, and that their place 
should be supplied by some work embracing a complete 
and comprehensive view of the rise, progress, and present 
organization of our State and national governments. Such 

a work he attempted to prepare during his professor- 

1* 
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xie lias been assured tl 
the present time would be attendet 
to all classes of our fellow-citizens. 

It was the intention of the autl 
work, to give the reader a clear and < 
the government and laws of our Hep 
of its progress, from the establishm 
manent English colony to its present . 
nations. So intimately connected we 
ernments with the government of En 
ledge of that government and its laws 
tial to a complete knowledge of our 
people of the "mother coIintry ,, gradi 
low state of barbarism, abandoning the 
beings, breaking away from the author 
and attaining a high rank in national p 
Saxon kingdoms are united into one moi 
the Norman conqueror, ascends the thr 
by his descendants. The barons deman< 
magna charta, the bulwark of English 
between the houses of York and Lancae 
Henry YJLL. ascends the throne, dur 
America is discovered. 

Henry VHL and his three children 
and Elizabeth, fill the throne in succei 
queen rules for more than forty years, 
ble impression upon her own nation, an< 
Virginia to a vast territory in America, 
cessor, divides the territory into No^^ - 
Charters are pror.*--- 1 • 
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nies are formed in North Virginia. They establish a gov- 
ernment It is at first Democratic, then Republican. 
Charles L ascends the throne of England. A civil war 
breaks oat between the king and parliament South Vir- 
ginia sympathizes with the king. The colonies in North 
Virginia form a confederation, under the tile of " The 
United Colonies of New England." Five years of civil 
war, and Charles is a prisoner. He is charged with trea- 
son, condemned and beheaded. The monarchy is abol- 
ished. A republic is established. Cromwell is at the 
head of the army. He seizes the sovereign power ; dis- 
perses parliament; summons a new parliament; publishes 
a new constitution; assumes the title of Protector. After 
exercising the sovereign power for nine years, Cromwell, 
the Protector, dies. The monarchy is restored. Charles 
£L ascends the throne. He is acknowledged as king by 
the American colonies. He takes possession of the New 
Netherlands for the Duke of York. He grants liberal 
terms of capitulation. The name is changed to New 
York. Trial by jury is introduced. New York City is 
incorporated. 

The Duke of York succeeds Charles II., with the title 
of James II. His reign is short and inglorious. Jeffreys 
is appointed chief-justice', afterwards lord-chancellor, who 
is the most unscrupulous and profligate judge in English 
history. Charters of the colonies are demanded and sur- 
rendered. William, Prince of Orange, is invited to assume 
the government of England. Ireland adheres to James. 
The battle of the Boyne is fought. William is victorious. 
Ireland submits to William. The war between William 
and James extends to America. The French colonies, 
with their Indian allies, carry on war against the English 
colonies for seven years, during which time the colonies 
suffer great losses. The French colonies continue to en- 
croach upon the English colonies. Another war com- 
mences. At length, the French surrender their most 
valuable possessions in America to the English. 

The English colonies are dissatisfied with the arbitrary 



....utiuii it* onered in the Cont; 
declaring the colonies independent. T1k 
Republic has come. The cord which b 
mother country is severed. The resolutioi 
July 4, 1776. The declaration of indej 
claimed. Articles of confederation are 
pendence is achieved. Constitutions are 
purpose is declared. Inalienable rights an 
evident truths are declared. The people a 
political power. Three separate departm 
ment are formed. The powers and duties 
fined. Two grades of government are est 
powers and duties of each are settled. The 
one and indivisible, whether it acts throng 
national grades, or its legislative, executive 
departments. 

The sources of American law by which 
governed. The common and statute laws of 
fore the Revolution are claimed as a birthrij 
is applicable to their new form of governme 
Parliament, Congress, and the State legislat 
structed after the same model. Their orgs 
method of making laws in each, their legisU 
and the rules and usages by which they are 
nearly the same. Since the Revolution, eacl 
statute law, comprising the acts passed by t 
of the State ; and its common law, comprii 
sions of its courts. The nation also has ifc 
and its common law. 

Drawn from tlmo~ --- 
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their official duties — Families, the foundation of civil 
society — Their influence — They begin with marriage — 
The marriage contract — Who may be parties — How cele- 
brated — Effect of marriage upon the property of the par- 
ties — Their reciprocal rights and duties — How far the 
husband is bound by the contracts of the wife — Duties of 
parents to their minor children — The right to their ser- 
vices — The extent of their power to govern and correct 
the child — The rights of the minor child — By what con- 
tracts bound — Marriage the only source of legitimacy — 
Parents and children reciprocally bound to support each 
other — Guardians of infants — Their 'powers and duties — 
Dissolution of the marriage contract — General rules of 
law governing contracts — Real property — Sources of title 
— The feudal system in England — Its origin and history — 
Classes of estates— Transfer by deed — How made, exe- 
cuted, acknowledged, and recorded — Its contents and 
covenants — Estates in dower — Estates by the courtesy — 
Descent of real property — Emblements and fixtures — 
The right of eminent domain — The right of way — The 
rights of proprietors of the banks of flowing rivers. 

Last wills and testaments — How made and executed — 
When they take effect — In what court proved and re- 
corded — Letters testamentary — Letters of administration 
— Powers and duties of executors and administrators — In- 
ventory of the estate — Sale of personal and real property 
for the payment of debts and legacies — Revocation of 
wills. 

General partnerships — Special partnerships — The con- 
tract of bailment — Classes of bailment — Degree of care re- 
quired — Ordinary care — Extraordinary care — Slight neg- 
ligence — Gross negligence — The responsibility of the bai- 
lee — Innkeepers and guests — The rights and duties of 
each — Common carriers — Their liability — Common car- 
riers of passengers — Their responsibility in case of acci- 
dent — The law of the road — Travel on the highway of na- 
tions — Marine insurance — Fire insurance — Life insurance 
— The logic of pleading — N o legal remedy without plead- 
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..^iicu, ii within the statute — When negot 
negotiability — Different modes of indors 
tional liability of the indorsers — Conditioi 
absolute liability — When a protest is nee 
of dishonor — What will excuse notice — A 
paper — Actions on commercial paper — Wl 
be alleged — What defences may be impose* 
tionB and denials form the ifesue — Evidenc 
strates to the jury the truth or falsity of 
issue — Evidence admitted — Evidence reject 
introducing evidence — The best evidence re< 
witnesses are compelled to attend — Their c 
Their credibility — They may be perfectly coi 
yet entitled to no credit with the jury — Wi 
be impeached — Mode of impeaching a wit 
whom lies the burden of proof— The jury a 
the evidence — Direct examination — Cross-exi 
Leading questions — Hearsay evidence — Presu 
dence — Salvs populi suprema lex, the safety 
public the supreme l$w. 

The candid and judicious reader will make 
ance for the difficulties of investigating subje< 
sive and so laborious. 
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CHAPTER I. 

THE MOTHER COUNTRY. 

1. In order to acquire a complete knowledge of the 
Government of the Republic of the United States of 
America, it will be necessary for us to trace its develop- 
ment from its earliest history to the present time. A 
knowledge of the government of England is next in im- 
portance ; for it is the government of our ancestors, and 
the country from which we have derived our language 
and literature, and our civil and religious institutions. 

2. The history of no country, except our own, in ancient 
or modern times, is calculated to excite deeper interest 
than that of England. We there see the gradual rise of a 
people from a low state of barbarism to the highest rank 
in national power, commercial wealth, and intellectual 
and moral greatness. 

3. That country was little known to the rest of the 
world, until the time of its conquest by the Eomans, 

1. In order to acquire a complete knowledge of our Government, 
what ifl necessary ? The knowledge of what government is next in im- 
portance? Why? 

2. What do we see in the history of England ? 



*iu vl me transmigration of souls, 

^sacrifice human beings in great numbers. 
. 4. In the fifth century, the Romans t< 
leave of Britain, four hundred and sixty-£ 
the landing of Julius Csesar. Soon after, t 
Picts, from the northern part of the island, 
ravaged the country. The Britons applied 
to the Saxons, inhabiting the north of Germ 
ance was granted* and the invaders were re 
Saxons, finding the country superior to the 
cured re-enforcements, and took possession ol 
selves. 

5. About one hundred and fifty years tht 
Saxons established seven Saxon kingdoms, k 
Heptarchy. In the year 827, these kingdoms 

. into one monarchy, under the name of Eng 
royal throne was thereafter filled by a successi 
arehs, among whom was Alfred the Great, one 
sovereigns that ever sat on a throne. He was 1 
warrior, legislator, and scholar of the age ir 
lived. 

6. In the year 1041, Edward the Gonfesso 
the throne, who died in 1066, having bequ 



3. At what time did that country become known to tl 
world? At the time of the conquest, what was the conditi 
pie? What was their religion? What did the Druids 1 
did they offer in sacrifice? 

4. When did the Romans take their final leave of Britai 
was it soon after invaded ? To whom did the Britons a] 
an re ? What was the result ? 

5. What did the S*w- — ' ** ' 
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crown to William, duke of Normandy. The nobility and 
clergy selected and proclaimed Harold king. William 
resolved to maintain his claim to the crown of England 
by force of arms. Harold was defeated and slain at the 
battle of Hastings. The nation soon submitted to the 
. sceptre of William ; who was thereafter called The Cow- »•*""* 
querob, and whose descendants have to this day occupied 
the throne of England. 

7. In the year 1215, the barons formed a confederacy, ~* 
and demanded of King John the ratification of a charter 
of privileges, which is known as magna charta, or the 
great charter. The king at first refused ; but finding that 
the barons would proceed to open war, signed and sealed 
the charter, which secured important liberties and privi- 
leges to every order of men in the kingdom, and which is 
regarded as the great bulwark of English liberty. r 

8. In the year 1471, the art of printing was introduced ^7 ' ,Vl 
into England by William Caxton. 

9. In the year 1485, Edward IV. died, leaving two 
sons, the eldest but thirteen years of age, who was pro- 
claimed king, with the title of Edward V. Richard, the 
brother of Edward IV., having been appointed protector, 
6eized the crown, on pretence that Edward V. and his 
brother were illegitimate, and he was proclaimed king, 
under the title of Richard III. Soon after the young 
princes disappeared. They were supposed to have been 
murdered, by the order of Richard. 

whom did he bequeath the crown ? Who was proclaimed king in opposi- 
tion to William ? What did William resolve to do ? What was the re- 
sult ? What name was thereafter given to William ? Whose descendants 
now occupy the throne of England ? 

7. WTiat action did the barons take in 1215 ? By what name is this 
charter known ? Why did King Jolin grant this charter ? What was 
secured by this charter ? How is it considered ? 

8. In what year was tho art of printing introduced into England 1 By 
whom? 

9. In what year did Edward IV. die 1 How many sons did he leave ? 
What was the age of the eldest son when he was proclaimed king ? Un- 
der what title was he proclaimed king ? Who was appointed protector ? 
Under what pretence did he seize the crown ? Under what title was ho 
proclaimed king? What became of the two sons of Edward IV. ? 

2 
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in. Richard TIL, who waded to the throne through the 
blood of his nearest relatives, found an avenger in the 
Earl of Richmond, the only surviving heir of the honse 
of Lancaster. The armies of the two rivals met. a despe- 
rate hattle was fought, and Richard was defeated and 
slain. II is rival was immediately crowned on the battle- 
field by the title of Henry VII. This battle terminated 
tin. 1 Inn;.' anil bloody conflict between the houses of York 
and Lancaster. The two houses were soon after united 
by tlie marriage of Henry VH. with the daughter of Ed- 
ward IV. It was during the reign of Henry VII. that 
America was discovered. 



DISCOVERY OF AMERICA. 

1. Tub existence of the continent of America, and its 
adjacent islands, was concealed from the civilized world 
for 5,4i>rt years from the Mosaic account of the creation, 
and for 1,492 years after the beginning of the Christian 
era. In the month of October, 1-102, Christopher Colum- 
bus, a native of Genoa, in Italy, discovered a small island, 
now called St. Salvador, lying near the Gulf of Mexico, 
and about two hundred miles from the continent. He 
soon after discovered Cuba and San Domingo. The fol- 
lowing year lie discovered Jamaica, and some other small 
islands. lie took formal possession of these islands, for 
and in the name of Ferdinand and Isabella, king and 
queen of Spain. 

10, How did Kiehnrd III. reach the throne? In whom did lie find an 
avenger? What wna his fate? Who then became kins "' l>i-l^"l" 
Under what tit],-? Wlinl did the kittle between liirhard III. awl ll-tirv 
VII. terminate V How were the two houses mum niter united* J)nrin<; 
the roifn of wluit kiriu wus A nierien discovered? 

1. In what year of the world, and of rl.e Christian era, was Amwica 
discovered ? What di-euvcrios were niiide by ('olumbui 1 
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2. In the year 1496, Henry TIL, king of England, gave 
authority to John Cabot, and his son, Sebastian Cabot, 
" to eail to all parts of the east, west, and north, under 
the royal banner of England, to discover countries of the 
heathen unknown to Christians ; to set up tho king's ban- 
ner there ; to occupy and possess, as his subjects, such 
places as they could subdue ;" giving them the rule and 
jurisdiction of the same, to be holden on condition of 
paying to the king a part of their gains. 

3. In the year 1497, the Cabots discovered the continent 
of America. The point of land first discovered by them 
was called Prima Vista, and is generally believed to be 
part of Labrador or Newfoundland. They sailed along 
the coast towards the Gulf of Mexico, and having pro- 
cured a valuable cargo, they returned to England, carry- 
ing several of the natives with them. This discovery 
constituted the foundation of the title by which England 
afterwards claimed the territories which they subse- 
quently acquired. la 149S, Columbus discovered South 
America. 

4. But little was accomplished by the subjects of the 
government of England, in making discoveries, during the 
subsequent eighty years. In 1509, Henry VII. died, and 
Henry VIII. ascended the throne, at the age of eighteen. 
At that time, the treasury was well supplied, the nation 
was at peace, and the country was prosperous. The 
young king was of good personal appearance, accom- 
plished manners, possessed of fine talents and consider- 
able learning. As his character was developed, he 

2. To whom did Henry VII., king or England, grunt a charter? 
When 1 What were they authorized to do under their charter T Upon 
what condition were they to hold the lands they should discover, and of 
which they should take possession T 

3. In what year did the Cabots discover North America T What place 
did they flirt discover t Of what did this discovery form the founda- 
tion ? In what year did Columbus discover South America T 

4. For what time were further discoveries suspended by the English 1 
Who succeeded Henry VH.T WhenT At what age? What was the 
condition of England at that timet What description is given of the 
young king I What did he subsequently prove to be T 




proved himself to be an unprincipled and crnel tyrant. 
Ilio government was but little short of despotism. 

"i. At tlie ago of thirty, he wrote a book on the Seven 
Sai-i-ainents against Luther, the Reformer, which |" 
the i"'pe so much, that be conferred on him the title of 
'■ Defender of the ifaitb," a titlo which his successors have 
ever since retained. Ho married six wives. His first 
wife was Catharine of Aragon, the widow of his eldest 
brother. After living with her for eighteen years, he 
professed to f.el conscientious scruples, on account of her 
having been the wife of his brother, and applied to the 
pope fur a divorce. The pope failing to grant the divorce, 
the king caused a court to be held, which pronounced his 
marriage invalid. The papal jurisdiction in England was 
immediately abolished (1534), the monasteries suppressed, 
ami tlie kiii^' was declared the supreme head of the Eng- 
lish Church. Though Henry ceased to be a Roman 
Catholic, he was far from being a Protestant, lie arro- 
gated to himself infallibility, and condemned to death 
both Catholics and Protestants who ventured to maintain 
opinions in opposition to his own. 

0. His second wife was Anne IJoleyn. In less than 
three years after his marriage, lie caused her to be con- 
demned and beheaded. The next day after her execu- 
tion he was married to Jane Seymour, who died soon 
after giving birth to Prince Edward. His fourth wife 
was Anne of Cleves, from whom lie was soon after di- 
vorced. His fifth wife was Catherine Howard, who was 
condemned and executed, under the charge of adultery. 
His sixth wife was Catherine Parr, who survived the 

5. What took did he write? At wluit agel What title did tins i*»r_ 
rotifer HjKra him '.' How munj irivit! did lie marry 1 Wliti wns his iiiwt 
xrtiVI How ]nn S did hn liv.'with lu-r '! (In what (.round did ho u^ilv 

to tin 1 i"!|"' to iri'iini » divorcoY When tin- \-ty.-- SjlDi-iI to ltiuu iUo Mi- 
v.t.v. what did [lMrkiii_-!h.n do'.' Uhvlmt wa. tli.-kii^tli-n d.-clmvj 
tlii' suiir.-iiH' head 1 \Vlurt did lio arrogato to hiiiiwll'Y Whom did lit; 
„..|il.nm tink-iithr 

li. Who WiW his- wcond wil'c* Iloiv di.l 1 1 _- .Hs|»w ..flior? Who was 
Li; tliird wifi'V Who was his fourth will'.' How did ho dis]**.! ul'lii-r Y 
Who wu3 Ids liftii wifo ? How did ho disixjst of iiml Who was hh 
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king. At his death, he left three children — Mary, daugh- 
ter of Catharine of Aragon ; Elizabeth, daughter of Anne 
Boleyn ; and Edward, son of Jane Seymour. Edward 
succeeded his father, with the title of Edward VI. At 
his death, Mary succeeded to the throne (1553), and the 
Catholic religion was restored. After a reign of five 
years, she died, leaving few to lament her death. 

7. Mary was succeeded by Elizabeth, in 1558. Her ac- 
cession to the throne was hailed by the nation with joyful 
acclamations. She had a long and auspicious reign of 
more than forty years, during which tranquillity was 
maintained in her dominions. The Protestant religion 
was restored. and protected. The Church of England was 
established in its present form. The nation rose rapidly 
from the rank of a secondary kingdom to a level with the 
first States of Europe, and attained a higher state of pros- 
perity than it had ever before known, in agriculture, com- 
merce, the arts, literature, and science. This period, which 
has been considered as the Augustan age of English lit- 
erature, was made illustrious by the great names of 

^Hooker, ^acon, jBpenser, and Shakspeare. ^Copernicus, 
Galileo, and ^epler were also the contemporaries of 
"^Elizabeth. 

8. In the year 1578, being eighty-one years after the 
discovery of the continent of America by the Cabots, 
Queen Elizabeth granted a charter to Sir Humphrey Gil- 
bert, authorizing him u to discover and take possession of 
all remote and barbarous lands unoccupied by any Chris- 
tian power or people; vesting in him the full right of 
property in the soil of those countries of which he should 

sixth wife? What children did he leave at his death ? Who succeeded 
to the throne ? Who succeeded Edward VI. ? What was the character 
of her reign? 

7. Who succeeded Mary? When? How long did she reign ? What 
religion did she favor? What effect did her reign have upon the na- 
tion? What effect upon their literature? What are the prominent 
names of literary men of England at that time ? 

8. When was the second expedition sent to America from England t 
How long after the discovery by the Cabots ? By whom, and to w" 
was the charter granted? Of what lands did it authorize him to 
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take possession; empowering him, his heirs and assigns, 
tii dispose of whatever portion of thoso lands he should 
judge meet, to persona settled there, in fee-simple, accord- 
ing to the laws of England; and ordaining that all the 
hinds granted to Gilbert should hold of the crown of 
England, by In. mage, on payment of one-fifth part of the 
gold and silver ore found there. 

'■>. The charier also gave Gilbert, hia heirs and assigns, 
full power to convict, punish, pardon, govern, and rule, 
by their good discretion and policy, as well in eases capi- 
tal or criminal as civil, all persons who should, from time 
to time, settle within the said countries. It declared that 
all wiio settled there should have and enjoy all the privi- 
leges of free denizens and natives of England, any law, 
custom, or usage to the contrary notwithstanding ; and, 
finally, it prohibited all persons from attempting to settle 
within two hundred leagues of anyplace which Sir Hum* 
plirey Gilhert, or his associates, should have occupied, 
during the space of six years. 

10. Invested with these extraordinary powers, Gilbert 
crossed the ocean, and arrived at St. John's harbor, New- 
foundland. There were in the harbor thirty-six vessels, 
belonging to various nations, who refused him entrance. 
He then scut a boat to them, assuring them that he had 
no ill designs, and that he had a commission from Queen 
Elizabeth. They then consented, and he sailed into the 
port. Having pitched his tent on shore, ill sight of the 
shipping, and being attended by his own people, he sum- 
moned the merchants and masters of vessels to be present. 
When they wore assembled, he caused his commission to 
be read and interpreted to the foreigners who spoke a dif- 

posJCRsIon 1 Want riphtfl in tho soil did the charter vent in Mini What 
did it empower him In do with tl ■ «-=*■ - ImidsV How, nnd upon what con- 
ditions, wire thesi> lands to i»< held 1 

!l. What powers i.f (,'ovemmiiit over tin' people who rfinnld settle 
lln-re weree;ii-eii l,v ih,- ehjiiL-r tn Sir I [uiiiHipv iiiUvr:'.' What :-i^h;s 
did lie' ehurler wcun; to Bi-tthrs? What did tin' eharler pniliiljil" 

11). What harljor ill America di.lliilh.rr tirsi enter-' What iv,is tie- 
c .-ti.-iiii.iny of tnkitiy iJOiSiL'Sriijii of the hurl fir, and couutry around it V 
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ferent language. A turf and twig were then delivered to 
him, and proclamation was immediately made that, by 
virtue of his commission from the queen, he took posses- 
sion of the harbor of St John's, and two hundred leagues 
every way around it, for the crown of England. 

11. He then, as the authorized governor, proceeded to 
deliver three laws, to be in force immediately: 1. That 
public worship was established, according to the laws of 
England; 2. That the attempting any tiling prejudicial 
to her majesty's title should be considered high treason ; 
3. That if any person should utter words to the dishonor 
of her majesty, he should be punished, and have his ship 
and goods confiscated. 

12. When the proclamation was finished, obedience was 
promised, both by Englishmen and strangers. Not far 
from the place of meeting, a pillar was afterwards erected, 
irpon which was engraved the arms of England. For the 
better establishment of this possession, several parcels of 
land were granted by Sir Humphrey Gilbert, by which 
the inhabitants were guarantied gronnds convenient to 
dress and dry their fish, for which they covenanted to pay 
a certain rent. This formal possession, iu consequence of 
the discovery of the Cabots, was the foundation of the 
right of the crown of England to the territory. 



CHAPTER HI. 

FIRST ATTEMPTS TO FOBM SETTLEMENTS IN AMEBICA. 

1. On the return of Sir Humphrey Gilbert, the frigate 
commanded by him foundered in a storm, and all on 

11. What three lawa did he then promulgate 1 

12. What was erected new the place of meaEinfrl What grants wure 
made to persons in the harbor ? What wua the foundation of tin; claim 
of England to thifl territory ? 

1. What calamity happened to Sir Humphrey Gilbert? To whom 
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lioiinl perished. His brother-in-law, Sir Walter Raleigh, 
obtained fnnii Queen Elizabeth a trunsfer of his charter. 
Hi: equipped and sent out two vessels, under Amadas and 
Harlow, to obtain information of the coast, the soil, and 
the inhabitants of the region he designed to colonize. On 
their return, they gave a most glowing account of the 
country they had discovered. Delighted with this de- 
scription, ami with the prospect of possessing the terri- 
tory. Queen Klizabeth was pleased to honor both the 
country and herself by bestowing upon it the name of 
Virginia, as the discovery had been made under a virgin 
queen. 

2. In 1.-1VJ, Kaleigh sent out auothcr expedition, consist- 
ing of seven shipBj nnder the command of Sir Richard 
Grenville, with Ralph Lane aB governor of the- colony. 
Tbey landed one hundred and seven persons, to form a 
plantation, under the government of Mr. Lane. Theft 
colonists were soon after carried back to England. Fifty 
other persons were left from a ship sent out with supplies, 
and nothing was ever heard of them. 

3. In 1587, Raleigh sent out a third expedition, consist- 
ing of one hundred and seventeen colonists, who landed 
at Roanoke, and commenced a plantation there. Xo 
trace was ever found of this unfortunate colon v. 

4. To the close of the fifteenth ecntnrv, the whole coun- 
try had been known as Virginia. In 10U3, Queen Elisa- 
beth died, in the forty-fifth year of her reign, and the sev- 
entieth year of her age. She was succeeded by ■lames 
VI., of Scotland, who 'took the title of James I., of Eng- 
land, .lames had scarcely arrived ill England when a 
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conspiracy was discovered for subverting the government, 
and placing his cousin, Arabella Stewart, on the throne. 
Sir "Walter Raleigh was accused of being engaged in this 
plot. He was cast into prison, and some time after he 
was barbarously beheaded, at the instigation of the king. 

5. King James divided what was formerly known as 
Virginia, extending from the thirty-fourth to the fifty- 
fifth degrees of latitude, into two districts, nearly equal. 
One was called the south colony of Virginia, and the 
other the north colony. The king granted a charter to 
Sir Thomas Gates and others, authorizing tjbein to settle 
any part of South Virginia they should choose. The 
charter vested in them a right of property to the lands 
extending along the coast fifty miles on each side of their 
place of settlement, and extending one hundred miles into 
the interior. The king also granted a charter to several 
knights, gentlemen, and merchants of Bristol, Plymouth, 
and other parts of the west of England, authorizing them 
to settle any part of North Virginia they should choose, 
granting to them the same rights as were granted to the 
proprietors of South Virginia. 

6. The leading characteristic of James was his love of 
arbitrary power. The divine right of kings to govern 
their subjects without control, was his favorite topic in 
conversation and in his speeches to parliament. The 
supreme government of these two colonies which were to 
be settled was vested in a council, residing in England, 
named by the king, with laws and ordinances given under 

purpose was a conspiracy formed against James I. ? What became of Sir 
Walter Raleigh? 

5. Into what two districts did King James divide the territory called 
Virginia ? What were these divisions called ? What was the whole ex- 
tent of both? To whom did J:;mes grant a charter of South Virginia? 
What part of the territory did the charter authorize them to settle ? 
What right of property did the charter vest in them ? To what extent ? 
To whom did James grant a charter of North Virginia? What were the 
conditions of the grant ? 

6. What was the leading characteristic of James I. ? What was his 
favorite topic in conversation, and in his speeches to parliament ? In 
whom was the supreme power of governing the colonies vested ? By 
whom named ? With what laws? To whom was the subordinate juri3- 

2 
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his own signature. The suborilinntL' jurisdiction was com- 
mil tod to a council residing in America, which was also 
nominated by the kiiig, and to act in accordance with bis 
instructions. \\ r o may now regard the colonies of North 
and South Virginia, or Virginia and New England, as 
they were ni'ior wards called, as forming two separate his- 
tories. 

7. The proprietors of the royal charter of South Vir- 
ginia, in lfiOiJj sent out three ships, under the command of 
Christopher Xewpoitj containing one hundred colonists. 
The royal instructions were contained in a sealed box, 
with the n;uiK's of the colonial council. They were ordered 
not to break the seal until twenty-four hours after they 
had oli'cctcd a landing. They selected a locution on James 
River, about forty miles from its mouth, to which they 
gave the name of Jamestown, in honor of their king. 
They organized their council, and appointed ' Edward 
Wingfiuld their president. The extreme heat of sum- 
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colony was involved in disorder and insubordination. 
The Indians destroyed the colonists wherever they conld 
find them. The provisions of the colony were impru- 
dently wasted, and a severe famine ensued. Four hun- 
dred and forty of the colonists died in a period of six 
months, by war, famine, and pestilence, leaving but fifty 
survivors. The small remnant of the colony were in a 
famishing condition. They at last determined to aban- 
don the country. On the 7th of June, 1610, they fired 
their parting salute, buried their ordnance, and embarked 
in four small vessels, and about noon floated down the 
river with the tide. This settlement may be considered 
at this time abandoned. At that time there was not a 
single English colony established within the present terri- 
tory of the United States. 



CHAPTER IV. 

FIRST PERMANENT ENGLISH COLONY IN AMERICA. 

1. A period of one hundred and thirteen years after 
the discovery of North America by the Cabots, and 
twenty-five years after Raleigh planted the first colony, 
had passed before the first permanent English colony was 
established on the present territory of the United States. 
On the evening of the 7th of June, 1610, Lord Delaware 
arrived at the mouth of the James River with three ships 
and one hundred and fifty colonists. They met the col- 
onists who were returning to England, whom they per- 

_ - 

■i 

8. In what was the colony soon after involved? What followed? 
How many of the colonists died in a period of six months ? What "was 
the condition of the remaining colonists? When did they abandon their 
settlement? Was there any English colony at that time within the 
present territory of the United States ? 

1. How long after the discovery of the continent by the Cabots was the 
first permanent English colony established in the present territory of the 
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snail cd to ri'turn with them to Jamestown. They soon 
after landed, and established the first permanent settle- 
ment, on Friday, the 8th day of June, 1610. This may 
be regarded as the birthday of the colonies. 

2. In May, 1611, three hundred more emigrants ar- 
rived ; in August, two hundred and eighty men, and 
twenty women, also arrived. Hitherto, no right of prop- 
erty in land had beon established. The fields that were 
cleared had been cultivated by the joint labor of the col- 
onists. Tlie prod 000 was carried to the common store- 
house, and di-ti'ibuted weekly to each family. The lands 
were divided into lots, and one of these lots granted to 
each colonist, as his own private property. From this 
time, the colony advanced rapidly. 

3. After the death of Lord Delaware, Mr. Yeardly was 
appointed <*;ip tain-general of the colony. lie arrived in 
April, 1010, and proceeded immediately to convoke a 
colonial assembly. The assembly met at Jamestown, on 
the 19th of June. This was the first legislature that ever 
assembled in America. In 1620, a Dutch man-of-war en- 
tered the colony, and landed twenty negro slaves, which 
were purchased by tlio planters. This was the beginning 
of negro slavery in the colonies. 

4. The full tide of prosperity seemed now to be enjoyed 
by the colonists. But this was to be of short continuance. 
The Indians had matured a scheme for the extermination 
of the colony at a single blow. In one hour, four hundred 
and forty-seven of the colonists were slain, almost without 
knowing by whose hands they fell. The colonists, roused 
to vengeance, attacked their enemies, and drove them far 

Cnitcr] States 1 IIi'«- limfr nft.tr Iiilcrifdi planted tin- first cohiny? What 
may !»' rri/ardcd ns t ] i ■ ■ liiriliibv <■:' i'l- c..].i:ii: - .' 

3. When did othiT r«]oninU iin-iv,'; ](.,«■ u.-iv tlinr IH.ls rVaivd 
unit rultivatcd 1 How wi:ie thu lands afterwards divided '. What was 
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into the wilderness ; but their numbers melted away, and 
their settlements were reduced from eighty to eight King 
James, also about this time, dissolved the company, and 
vacated their charter. He issued a new commission for 
the government of Virginia. The governor and council 
were appointed during the king's pleasure. No assembly 
was allowed. At this time, about nine thousand colonists 
had settled in the colony, and onljr about one thousand 
eight hundred survived. 

5. In 1625, James I. died, and he was succeeded by 
Charles I., who was then in the twenty-fifth year of his 
age. It was the misfortune of Charles to inherit despotic 
principles from his ancestors, and to be educated in a ser- 
vile and profligate court. Public opinion had been under- 
going a great change, and many of his subjects were 
extremely jealous of their civil and religious liberties. He 
was slow to learn the important lesson, that the influence 
of authority must ultimately bend to the influence of 
opinion. England was soon after involved in war with 
Spain. Parliament refused to grant him sufficient sup- 
plies in carrying on the war. He dissolved the parlia- 
ment, and claimed the right to act independent of their 
authority. This claim struck at the vital principles of a 
free government, and the people became fully sensible of 
the danger to which their liberties were exposed. The 
Earl of Stafford became the chief counsellor of the king, 
who was the most formidable enemy of the liberties of 
the people. Archbishop Laud had the principal influence 
in ecclesiastical affairs. The current of public sentiment 
was #iow running strongly in favor of a more simple form 

hour? What followed this massacre? What action did King James 
take about this time ? What was the ndfeiber who had settled in the 
colony up to this time ? How many survived ? 

5. When did James I. die ? By whom was he succeeded ? What was 
the misfortune of Charles I. ? What change had taken place in public 
opinion ? What lesson was Charles slow to learn ? With what nation 
was England soon after involved in war ? What action did parliament 
take? What action did the king take ? At what did this claim strike ? 
Who became the chief counsellor of the king? Who had the principal 
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of worship. r.ai«d overloaded the Church with new cere- 
monies, which he enforced with the moat intolerant zeal. 

ft. In 1640, after eleven years' intermission, the ting 
found it necessary to convoke a parliament. The House 
of Cui i mi oils, instead of listening to his demands for sup- 
plies, presented the public grievances, under three heads: 
1. The broken privileges of parliament; 2, Illegal taxa- 
tion ; 3. The violence done to the cause of religion. 
Charles, perceiving that nothing favorable to him would 
result from their deliberations, dissolved this parliament, 
and eoon after convoked another. Parliament then ordered 
the arrest of Stafford and Laud, for treason, in attempting 
to subvert the constitution and introduce arbitrary power. 
They were both condemned and beheaded. 

7. The king procured the impeachment of one member 
of the House of Lords and five members of the House of 
Commons, and proceeded, in person, to the House, to 
arrest them, accompanied by two hundred armed men, 
whom he left at the door. lie entered the House, and 
ordered the speaker to point them out. The speaker de- 
clined to comply with his majesty's command. The king 
withdrew without effecting his object. This abortive at- 
tempt completed his degradation. He afterwards apolo- 
gized to parliament for his conduct ; but the day of recon- 
ciliation bad passed. They were now prepared, not only 
to confine his power within legal bounds, but also to strip 
him of his constitutional authority. 

S. Both parties now resolved to stake the issue of the 
contest on the bword. In 164"i, the standard of civil war 



n eccles-u-ii ifiil affairs? How was the current of public opin- 
ion running? What action did Land take? 

(1. When did tin 1 kilts; cuuvnkr u new parliament '! YVliut action did 
tin- House of Commons lake? What action did t'harlen then take? 
What urri'Bls did the next parliament order! Under what charge? 
What was the result? 

T. What iiii]K'at'liiiirn;- did the kinsr priv-civ'.' How did he attempt to 
urrrs-t ihem? What demand did he make of the speaker'; Did the. 
speaker comply? What apology did he alurward* make? What were 
pirliiMiieiii now pnjiarcd tit do! 

b. What did Lulli parties resolve to do? When was the standard of 
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was raised. The cause of the king was supported by 
three-fourths of the nobility, and many of the gentry, 
with the bishops and advocates of Episcopacy, and by 
most of the Catholics. . The cause of parliament was sup- 
ported by the yeomanry, merchants, and tradesmen, and 
by the Puritans and other dissenters. The supporters of 
the king were called Cavaliers, and the supporters of par- 
liament were called Roundheads. After a fierce and 
bloody civil war had raged for nearly five years, the king 
fell into the hands of his enemies. He was tried for 
treason, and sentenced to be executed by having his head 
severed from his body. Having laid his head upon the 
block, one of the masked executioners severed it from his 
body by a single blow; the other, holding it up, ex- 
claimed : " Behold the head of a traitor I" 

9. The death of the king was soon followed by the 
abolition both of the monarchy and the House of Lords, 
by the House of Commons, and a Republican government 
established. It was publicly proclaimed that the supreme 
authority of the nation resided in the representatives of 
the people, and that it should be accounted treason to 
give any person the title pf king without the authority of 
parliament. Oliver Cromwell was at the head of the 
army. The power which the parliament had wrested 
from the king was, by Cromwell's management, trans- 
ferred to the army. This parliament had been in session 
for twelve years, and had lost 'the confidence of the people. 
It had been subservient to the views of Cromwell ; but 
becoming jealous of him, had formed the design of re- 
ducing the army, intending, by that means, to diminish 
his power. Cromwell, perceiving their object, and being 
secure of the attachment of the army, resolved on seizing 

civil war raised? By whom was the cause of the king supported ? By 
whom the cause of parliament ? What names were given to these par 
ties ? How long did this civil war continue ? Which party became vic- 
torious? What became of Charles I. What were the circumstances of 
his execution ? 

9. What followed the death of the king? What public proclamation 
was made ? Who was at the head of the army? Why did parliament 
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tin; sovereign power. Taking with liim throe hundred 
soldiers, whom he left at the door, ho entered the House, 
Mini listened awhile to the debates. ITe then started np, 
stamped on tlic floor, gave a signal for his soldiers to en- 
ter, and it'ltlri .-sing himself to the members, he said: "Got 
you gone. Give place to honester men. I tell you, you 
an; no longer a parliament; tho Lord has done with you." 
Having turned out all the members, he ordered the doors 
to I"- locked. 

Id. Cromwell having seized the reins of government, 
gave his subjects a new parliament. The congregational 
ministers in the several counties took the sense of their 
churches, nml made returns of the names of such persons 
as wen; deemed qualified. From these, the council, in the 
pretence of Cromwell, selected one hundred and sixty* 
three represent at iyM, who were summoned to attend. - 
This parliament is sometimes called Barcbone's parlia- 
ment, from a leading member, a leather-dresser, whose 
name was Praise-Got! Barebone. This parliament assem- 
bled on the 4th of July, 1053; and was dissolved in the 
following December. At the time of the dissolution, a 
new constitution was published, ami Cromwell assumed 
the title of Protector. He was assisted by a council of 
twenty-one members. 

11. lie ;nl ministered the government with great energy 
and ability, and became the most able and powerful poten- 
tate of his time in Europe. After having usurped the 
government for nine years, he died, in the sixtieth year of 
his age. Richard Cromwell, after the death of his father, 
was proclaimed Protector; but after a few months, he re- 
signed the odiee, and retired to private lite. In lfitiO, 
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Charles II., now thirty years of age, was restored to the 
throne of hie father. 

12. Charles I., when he ascended the throne, placed the 
government of Virginia under the immediate direction of 
the crown. He appointed a governor and council, and 
ordered that all process should issue in his own name. In 
1039, the Colonial Assembly was restored, and allowed to 
enact a body of laws for the colony. For this favor, the 
colonists manifested a strong attachment to their king. 
During the civil war, they professed great sympathy for 
him. Parliament became irritated by their adherence to 
the royal cause, and sent a squadron to reduce them to 
obedience. They capitulated on the most favorable terms. 
Under the articles of capitulation, the colony was left to 
govern th em selves. The assembly elected their governor 
and councillors, and all other officers. From this period, 
the history of this colony is, to a greater or less extent, the 
history of all the colonies. 



OHAPTEB V. 

SETTLEMENT OF NORTH VIRGINIA, OB NEW ENGLAND. 

1. Ths first permanent settlement in New England was 
commenced in 1620, by a company of men, women, and 
children from England, called Puritans. They landed on 
tho 22d day of December, at Plymouth. They were des- 
titute of any right to tho soil on which they landed. They 

did Richard Cromwell hold this office? When was Charles II. restored 
to the throne of his father 1 

12. What ftcticm did Charles I, take In reference to Virginia when he 
ascended the throne? When did he restore the Colonial Assombly? 
What effect did this hare upon the colonists? What action did parlia- 
ment take 1 What were the terms of their capitulation ? 

1. By whom was the first permanent settlement in New England com- 
menced? When? When did they land? Where? Had they any right 
In the soil? Had they any powers of government? What did they 
form T By how many was it signed 1 How did this constitution com- 
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had no powers of government derived from any earthly 

authority. They voluntarily entered into a written com- 
pact or constitution. It was Bigued by forty-ono persons. 
It is its follows ; 

" N Tin. .sauk o» God, amen: Wo whoso names i 
underwritten, the loyal subjects of our dread, sovereign 
lord. King J:unea, having undertaken, fur the glory of 
God. and the advancement of the Christian faith, and 
hom.r of our king and country, a voyago to plant the first 
colony in the northern part of Virginia, do, by the* 
present**, solemnly and mutually, in tho presence of God 
and on,- amitlur. covenant aud combine ourselves together 
into 11 civil body politic, for our better ordering and pres- 
ervation, and furtherance of the ends aforesaid; and by 
virtue hereof lo cuaut, constitute, and franio such just and 
equal laws and ordinances, acts, constitutions, and offices, 
from time to time, as shall be thought most meet and con- 
venient for the general good of the colony. Unto which 
we promise all due submission and obedience." 

In pursuance of this constitution, John Carver was, by 
unanimous consent, chosen their lir»t governor. This col- 
on v, earlv in the following spring, entered into an alliance 
Willi Massasoit, an Indian chief, which remained inviolate 
for more than fifty years. Several other attempts were 
soon after made to form settlements in other parts of New 
England. 

% In 102S a small colony settled at Salem. The fol- 
lowing year they were joined by others, increasing their 
number to about three hundred. About one hundred per- 
sons settled at Chavlcstown. Powers of government were 
granted to these colonists by Charles I., which constituted 
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thera a corporation, with power to elect annually a gov- 
ernor, lieutenant-governor, and eighteen assistants. They 
were authorized to enact such laws for the government of 
the colony as to them should seem advisable, provided 
they were not repugnant to the laws of England. The 
following year many distinguished persons emigrated 
from England, and settled at Charlestown. The governor 
and most of his assistants removed to Trimountain, now 
called Boston. The colonists assembled in Boston to en- 
act laws. The freemen all went, every man for himself. 
Their government was then a simple Democracy. After 
the settlements became more extended, they elected a pari 
of their number to act as their trustees or agents. The 
democracy was thus changed, and became a representa- 
tive democracy, or a Republic. At their first meeting, a 
law was passed that none should be admitted freemen, or 
be entitled to any share in the government, or be capable 
of being chosen magistrate, or of serving as jurymen, 
unless they had been, or should thereafter be, received 
into the Church as members. 

3. In 1631 a young Puritan minister, by the name of 
Roger Williams, arrived in Massachusetts, and became 
pastor of a church in Salem. He advocated the doctrine 
that the churches of New England should not acknow- 
ledge the hierarchy from which they had separated ; that 
infants should not be subjects for baptism ; that magis- 
trates should confine their authority wholly to temporal 
affairs ; and that there should be a general and unlimited 
toleration of all religions ; and for any man to be pun- 
ished for matters of conscience, was persecution. For 
propagating these sentiments, he was banished from the 
colony. He afterwards became the founder of the colony 

did the colonists assemble to enact laws? How did the freomen enact 
their laws ? What was their government ? After the settlements became 
more extended, what course was adopted ? What was this form of gov- 
ernment ? What law was passed at their first meeting T 

3. When did Roger Williams arrive in Massachusetts? What dot* 
trines did he advocate ? To what was he sentenced for promulgating 
these doctrines ? What colony did he form ? Upon what principles ? 
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of Rhode Island. Tlie government of the colony \ 
formed on the principle- that, in matters of faith and wor- 
ship, every citizen should act according to the light of his 
own conscience, without restraint or interference of any 
magistrate. 

4. In Juno, 1636, a company of one hundred persona, 
under the direction of Thomas Hooker, determined to 
plant themselves upon the Connecticut. They reached 
their destined location, which they called Hartford. In 
1639, the colony adopted a constitution. They ordained 
that the whole hody of freemen should elect a governo: 
lieu tenant go vernor^ bix magistrates, and other officers an- 
nually. 

5. Among tho earliest towns settled in New Hampshire 
were Portsmouth, Exeter, and Dover. In 1630, the peo- 
plo of Exeter established civil government. These towns 
were incorporated with Massachusetts. It was afterwards 
determined that New Hampshire should constitute a sep- 
arate province, to be ruled by a governor and council, to 
be appointed by the king, and a house of representatives, 
to be chosen by the people. 

6. In 1609, Captain Henry Hudson, an Englishman by 
birth, in the employment of the Dutch East India Com- 
pany, discovered the Hudson River, and flic island of 
Manhattan, on which New York City is built. As ho 
was in the service of the Dutch when he made the dis- 
covery, that government claimed the country. They gave 
it the general name of New Netherlands, and the station 
on Manhattan Island, New Amsterdam. The Erglish 
government laid claim to this territory, partly on the 
ground of its being discovered by an English captain, and 

4. Where was the tint H»Hh-mont in Connecticut? When did tho 

oolnny nfl'ipt a ci;ii.-iitiiM<>u '.' What did tlmy ordain » 

5. What wepi tin? otirlii-t towns »u!tlod in New Hampshire? When 
it id tin- ]::■■>■:!:■ (1 f Kvcti'r .■!■;[, ililhli u civil j*nvcrnm:iiit '■' Willi whiit ^tatu 
wore they ut tlmt contve-hd ? What woa afterwards determined ? Ilow 
wi;ro the Milkers of j-:>v.'r:!:i:-'is'. ;ip]v>inted ? 

C. When were tliu liud-on liivor and Manhattan lainnd discovered! 
By whom 1 In whuto employ? What gorenuncat claimed tho country J 
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partly on the ground of its having been previously dis- 
covered by Englishmen, and was considered as a part of 
Virginia. The Dutch continued to hold the country until 
1664, and in the mean time they carried on a profitable 
trade with the natives. 

7. New York and New Jersey were for several yeari 
ruled by the same governor, but each chose a separate 
assembly. Pennsylvania and Delaware were also gov r 
erncd by the same governor. The colony of Pennsyl- 
vania was founded by William Penn. He published the 
'* Frame of Government for Pennsylvania." The object of 
this frame of government was declared to be, the support 
of power by the people, and the protection of the people 
against the abuse of power. It was declared that liberty 
without obedience was confusion, and obedience without 
liberty was slavery. 

8. In 1632, Charles I. granted to Lord Baltimore the 
territory of Maryland, and created him the absolute pro- 
prietor of it. He was empowered, with the assent of the 
freemen of the colony, to make laws and administer them, 
even without their being transmitted to the king for his 
assent 

9. Between 1640 and 1650 persons suffering from re- 
ligions persecution in .Virginia fled into Carolina. They 
acknowledged no superior on earth, and obeyed no laws 
but those of God and nature. Subsequently a charter 
was granted to the Earl of Clarendon and others, empow- 
ering them to enact and publish any laws which they 

Why? What name did they give to it ? What name did they give to 
their station on Manhattan Island ? On what two grounds did the Eng- 
lish government lay claim to the territory ? How long did the Dutch 
oontinae to hold the country ? 

7. How were New York and New Jersey for many years ruled ? How 
were Pennsylvania and Delaware ruled ? By whom was Pennsylvania 
founded ? What did William Penn publish ? What was declared to be 
the object of this frame of government ? 

8. To whom was the territory of Maryland granted? By whom? 
What was he empowered to do, with the assent of the freemen of the . 
colony? 

9. Who first settled in Carolina? What only did thev acknowledge 
and obey ? To whom was a charter subsequently granted ? What were 



uub tne year 16 i 0, t 

south provinces began to be known as No 
Carolina. 



CHAPTER VI. 

UNITED COLONIES OF NEW ENGLA. 

1. Soon after the commencement of the < 
England between Charles I. and parliament, 
the colonies in New England was formed. Tl 
the title of "The United Colonies of New 
Two commissioners were appointed from ca 
They met in Boston, in May, 1643, and dre 
signed the " Articles of Confederation." B t 
tides, the colonies entered into a firm and 
league of friendship and amity, for offence ar 
mutual advice and succor upon all just occat 
for preserving and propagating the truth an 
of the gospel, and for their own mutual £ 
welfare, 

2. Each colony was to retain its own peculia 
tion and government. No other colony was 
ceived as a confederate, nor any two united in 

they empowered to do ? What did they prepare ? By who* 
Of what did it consist ? How did this expeiim*** ~ — 
the north and south dto*"*"— * 
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risdiction, without the consent of the others. The affairs 
of the colonies were to be managed by two persons from 
each colony,, styled commissioners. The commissioners' 
were to meet annually in the colonies in succession. 
They were to choose a president when they met. The 
decision of six commissioners was to be binding on all. 
They had power to hear and determine all affairs of war 
and peace — leagues, aids, charges, and number of men 
for war — and division of the spoils, and whatever is got- 
ten by conquest. 

3. The expenses of all just wars were to be borne by 
each colony in proportion to its number of male inhabit- 
ants between the ages of sixteen and sixty. In case any 
colony was suddenly invaded, on the request of three 
magistrates of such colony, the other confederates were 
immediately to send aid to the colony invaded. The 
commissioners were to take into consideration, afterwards, 
the cause of such invasion, and if it should appear that 
the fault was in the colony invaded, such colony was not 
only to make satisfaction to the invaders, but to bear all 
the expenses of the war. 

4. Fugitives from justice and runaway servants were 
to be returned to the colonies where they belonged, or 
from which they had fled. This confederacy, which was 
declared to be perpetual, continued without any essential 
alteration for about forty years. It undoubtedly served 
as a basis of the articles of confederation adopted by the 
thirteen colonies. 

5. Soon after Charles II. was restored (1660), he com- 
as confederates ? How often were the commissioners to meet ? What 

officer were they authorized to choose ? How many commissioners had 
the power to bind all? What powers were assigned to the commis- 
sioners? 

8. How were the expenses of all just wars to be borne ? If any colony 
was suddenly invaded, what was to be done ? What were the commis- 
sioners afterwards to consider ? If the fault was in the colony invaded, 
what was to be done ? 

4. What was the provision as to fugitives from justice and runaway 
servants? How long did this confederacy continue? Of what did ft 
form the basis ? 
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minded the governor and council to 6ond persons to 
England In answer evtatt complaints made against Mas- 
sachusetts. Tin; governor called tlio general court to- 
gether, ami they agreed to acknowledge Charles as their 
sovereign lord and king. An address was forwarded to 
him to that, effect Tlio king retarded a letter to the 
colony, continuing, and offering to renew, their charter, — 
lemlcring pardon to all hie subjects for all offences, except 
sui'h as et .1 :it tainted, but requiring the following con- 
ditions : 1. That all laws made in the late troubles, de- 
rogatory I" the royal authority and government, should 
be repeald ; l*. That the rules of the charter for admin- 
istering tins oath of allegiance should bo observed; 
3. That thi! administration of justice should he in the 
king's name ; -I. That liberty of conscience in the use of 
the common prayer should be observed; 5. That there 
should he impartiality in the election of the governor and 
magistrates, without regard to any faction in respect to 
their opinions or profession ; C. That all freeholders of 
competent estates, orthodox in their religion, not vicious 
in their lives, though of different persuasions Concerning 
church government, should he admitted to vote. 

C. The general court, in replying to his majesty's letter, 
stated that for the repealing of ail laws here established 
since the late changes, derogatory to his majesty's au- 
thority and government, they had considered thereof, and 
were not conscious of any to that tendency ; that con- 
cerning the oath of allegiance, they were ready to attend 
to it as formerly, according to charter ; that concerning 
liberty to use the common prayer, none among them had 
appeared to desire it. 

T>. What rl.ii;:;nd ci i ■ 1 Claries II. irakt: iij>on the ^nviTimr niyl council 
of Mi^-:;<-miM"s-: V> list ml <ai ili.i th.-v Ml;- '.' Wlia; iiumv.t did Iho 
tin:: rriuni '.' '1\. «!■■,( i-isi/.-iiH did In- UtiJir pardon Y What lawnm-ru 
in In- i-i ; !■ ;,!(-:! ■; What H]icd:i] rules of \]i-- i-liari.T wvrv ti> In- iibsiTvi'i! '; 
In -.vli,:,.. n;,!,;.- was justice to lie mlminUtcred; What Hbertr of eon- 
sdtniv »...• I.) li.- nljsi-rvi-ii '.' What was tlio rule as to ilrctioiis? Who 
*mM<>| ; ,. adadivd to vi.t.-? 

U. What was die rqJy in tetaaaeo to repealing laws? In refer- 
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7. In 1675, and dnring the reign of Charles II., oc- 
curred the famous Indian war % known as King Philip's 
War. A confederacy was formed among the Indians ca- 
pable of sending into action more than three thousand 
warriors. The war on the part^ of the colonists was con- 
ducted by the commissioners of the United Colonies of 
New England. In this contest New England lost six 
hnndred of her colonists, and a great amount of property. 
More than six hundred houses were laid in ashes, and a 
heavy debt was also incurred. The colonists acted per- 
fectly independent of the government of England. They 
did not receive the slightest assistance from that govern- 
ment, neither did they ask it. They fought their own 
battles, and spent their own treasure in the defence of 
their homes, families, and firesides. 



-^ 



CHAPTER VII. 



POSSESSION OF NEW NETHERLANDS TAKEN BY THE 

ENGLISH. 

1. Aftkr Charles II. ascended the throne of England 
he granted a charter to the Duke of York, conveying to 
him the country held by the Dutch, called by them the 
New Netherlands. An armament, under the command 
of Colonel Nichols, was dispatched to conquer the terri- 
tory. He was appointed deputy-governor of the territory 
he was about to conquer. Peter Stny vesant was then the 

ence to the oath of allegiance ? In reference to the use of the common 
prayer? 

7. During whose reign did King Philip's War occur ? How manj 
warriors was the Indian confederacy capable of sending into the field ? 
By whom conducted on the part of the colonists ? How many did the 
colonists lose ? How many nouses were destroyed ? Did the colonists 
receive any assistance from England ? Did they ask any ? 

1. To whom did Charles IL grant a charter of New Netherlands ? 
Who was appointed deputy-governor ? Who was the Dutch governor 



..^.o humous to spare the cilusioi 
the destruction of their property. As the 
unsupported by his countrymen, he was 
agree to a treaty of capitulation. 

2. The first article in the treaty declared 
habitants should freely enjoy all their farms 
except such as were in forts ; that the West 
pany should have liberty to transmit all tin 
ammunition out of the country at any tim< 
months, or that they should be paid for the 
all the people should continue denizens, and 
lands, houses, and goods, or dispose of the 
pleased ; that any people might come from t 
lands and settle in the colony; that any D 
might freely come hither, and that any of 
might freely return home, or send any sort of 
disc home in vessels of their country. 

3. Soon after its subjugation, New Amsterdai 
the name of New York ; and the name was extei 
whole province. Colonel Nichols immediate]; 
the command of the territory as deputy-goven 
Duke of York. The governor, council, and t 
the peace were invested with every power of tin 
egislative, executive, and judicial. Trial by 
ntroduced as a check upon judicial proceed i: 

p the colony? What did he resolve to do? Was he suet 
-lonistH Y What was the governor compelled to do * 
2. What were the inhabit***" *- 
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conrt collected into one code the ancient customs, regard- 
ing the laws of England as supreme, and transmitted their 
ordinances to England; which were confirmed by the 
Duke of York. About the same time the inhabitants of 
New York City were incorporated under a mayor, five 
aldermen, and a sheriff. 

4. In 1682, the inhabitants of New York first partici- 
pated in legislation. The council and the corporation of 
New York having concurred in soliciting their royal 
patentee to permit the people to possess some share in 
the government, the deputy-governor was informed that 
the same form of government would.be established as the 
other colonies enjoyed, particularly in choosing an assem- 
bly ; and the deputy-governor was accordingly instructed 
to call together an assembly of the province. Orders 
were issued for the election of eighteen members of as- 
sembly. A session was held, and several important laws 
were passed. 

5. At the death of Charles II., in 1685, the Duke of 
York, to whom the charter of New York was granted, 
became king of England, with the title of James II. On 
assuming the throne, he expressed his contempt for the 
authority of parliament, and his determination to exercise 
an unlimited despotism. His short and inglorious reign 
was wholly employed in attempting to set aside the Pro- 
testant religion, and to establish the Roman Catholic 
faith. The notorious Jeffreys, the most unscrupulous and 
profligate judge in English history, was chief-justice, and 
afterwards appointed lord chancellor. He gloried in his 
barbarity, and boasted that he had hanged more men 

— _ ■ — — - 

• 

regarded as supremo ? Under what officers was New York City incorpo- 
rated? 

4. When did the inhabitants of New York first participate in legisla- 
tion? What petition was sent to the patentee? What was the ruply ? 
What was the deputy-governor instructed to do? Of how many mem- 
bers did the assembly consist? 

5. When did the Duke of York become king of England ? Under 
what title? On assuming the throne, what did he express? In what 
was his short and inglorious reign employed? Who was then chief- 
justice in England? What was his character? Of what did he boast? 
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than any oilier judge since the days of William the Con- 
queror. 

<5. The dl'nvli of James in favor of the Catholic religion 
were, I'm- a lime, attended with success. But having 
comniiiri.il seven bishops to the Tower for having refused 
to read ;i declaration to suspend the laws ngainst popery, 
a spirit of general indignation was aroused. William, 
prince of Orange, was invited to assume the govern- 
ment. The. 1'iiiieipal nobility and officers joined bis 
standard ; and Jauica, finding himself deserted by the 
people, ami even by his own children, escaped to Franca. 
Parliament declared the king's flight an abdication, and 
Bottled the crown upon William III. and Mary. 

7. Ireland still adhered to James, and the parliament 
of Ireland declared William a usurper. Assisted by 
France, James landed with some French forces, where be 
was joined by a large army ; but bo was defeated by 
William at the River Boyne, and Ireland submitted totbe 
new king. During the reign of James be had instituted 
a suit in the Court of Chancery against Massachusetts, 
and obtained n decree that their charter should be for- 
feited. The king then appointed a governor, who de- 
clared that the old charter being forfeited, the title of the 
colonists to their lands was of no validity. lie then com- 
pelled the col-mists to procure new deeds, for which large 
Bams were demanded. 

8. The surrender of the cbartcr of Connecticut was de- 
manded and refused. It bad been concealed in a large 

C. What was the firat effect of the efforts of King James in favor of 
the Catholic, religion? for what did he send seven bishops to the 
Tower? What etl.r.t. did this h;>ve upon tin; nation v Who was invited 
to assume tliu government? Who joined his standard? Whnt did 
James then do? What action did [ m'liaiiscnt then lake? 

7. What part uf I he country adhered to James'.' What did their local 
parliament dec-tare '.' By ivlmt irovtruiiii-nt \vj:s Jani.-s agisted ? What 
action did In- take? By wliom ff»s he deti-ated V Where'' For what 
purpose did .ln'i:<s, during liis reign, institute a suit against Massachu- 
SottH? What did the governor ji ;^:.-l ni'--:i 1). the: kin^ deidare? What 
del he compel ih<-e..:oi)ifitato procure? 

8. What uther charters were demandtd? How waa the proclamation 
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oak-tree, called the "Charter Oak." For more than two 
years there was a general suspension of the charters of the 
colonics. The proclamation of the accession of William 
and Mary to the throne was celebrated in Massachusset* 
with great ceremony. In the war between James, assisted 
by France, and William, in. command of the English 
forces, the colonies were deeply involved. The French 
colonies, in alliance with the Indians, commenced the 
work of destruction. It continued for about seven years, 
daring which time the colonists suffered severe losses. 
After a few years of peace, war broke out again in 
Europe, and hostilities speedily commenced in tho colo- 
nies, which continued for a period of eleven years. 



CHAPTER Till. 



WAB BETWEEN THE FBENCH AND ENGLISH COLONIES. 

1. In the preceding chapters wo have taken a rapid re- 
view of many important events connected with the estab- 
lishment and early history of the English colonies in 
North America. Intimately connected with tho history 
of the English colonies, is the early history of tho French 
colonies in America. Champlain is regarded ns the 
founder of Canada, or New France. He built and forti- 
fied Quebec. He explored the vast wilderness by which 
it was surrounded. The French continued their discov- 
eries to the Mississippi, and in the year 1717 founded the 
city of New Orleans. They conceived the idea of uniting 

at the ftcctssion of William and Mary to the throne received in Mint 
•hnsettaf Did the wax between the French, on tho part of James, and 
the English, on the part of William, extend to America? With whom 
did tho French colonies form an alliance? Bow long did this war in the 
colonies continue'; What occurred after a few fears of peace? Mow 
long did it continue ? 

1. Of what have we taken a rapid review la the preceding t 
What ia intimately connected with this history t Who « 
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their noi-llicm arid southern possessions by a chain of 
fiirt?, along Hie bnnks of the Ohio and Mississippi rivers. 
Tiny siiiiii erected many strong fortifications. Many of 
the grants IV"ii] the English crown extended from the 
Atlantic to tin: Pacific. The plana of the French inter- 
feral with ihe.-c grants, and they determined to resist. 
A ine.Hsi'nger was- sent from Virginia to the commanding 
oihYer on tin- Ohio, to demand, in the name of the king of 
England, that liio French desist from the prosecution of a 
design which was considered a violation of the treaties 
subsisting between England and Franco. In reply, the 
commanding officer stated that he had taken possession of 
the country by direction of the governor-general of Can- 
ada, and to his orders he should yield implicit obedience, 
2. This reply was not satisfactory to Virginia, and they 
determined to repel the invasion. The proceedings of the 
French cxefrcd great interest in England, and war was 
deemed inevitable. Orders were sent to the governors of 
the several colonies to repel force by farce, and to dislodge 
the French from their posts on the Ohio. These orders 
were accompanied by a recommendation to form a union 
of the colonies, fur a more effective defence. Delegates 
wen: appointed to meet at Albany for the purpose of con- 
ferring with the Five Nations, and the subject of union 
was aiso discussed at the convention. A committee was 
appointed to devise some scheme for the proposed con- 
federation. A plan was drawn up by Benjamin Franklin, 
and adopted on the 4th of July, 1754. It recommended 
a government similar in form to the government of the 

of New Frnnr.-'' What city 'lid he build? In wlmt direction did the 
Fn-nrli c.i it mi- tii.-ir ilismveries? How fur'.' Wlmt idea did tlicy con. 
Mali-" Wlmt ilnl Mil')- i-rirt v How far iliil many if the grunts from 
England <-\-.. ii.l ' U ,rli »;. u t did the iilnns of tin- French interfere* 
Whnr ti-il ■ !•■- Kii':li>'i r ■ ■!■ --i . -ts determine to do? Wlmt was scut from 
Virginia' Ti. u-|i>-r:i-' W hnl wad the reply to this demand 7 

2 W.is -.l.ia i.|.!i -ai'i-r u e:<.ryv Wliiit uffect did the jToivudinps of the 
Fri-lw*M iwvi in \-'..-.-.;\:ii.i} m > What orders were sent to the governors of 
lit** *- " T.-.l i-iil.-iin-.-" W cl. « hat were their orders nrcompiitiied? When 
were w-!';n'." '■' nteeCT 1 .'or what purpOHtsY What subject did they 
dUc^i-n .' J'or wli.il |ijri"jae » aa a committoe appointed? iiy whom wu 
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separate colonies. There was to be a general council, to 
be composed of deputies from the several colonies, and a 
president appointed by the crown, with power to veto all 
acts of the council. 

3. Some of the delegates dissented, on the ground that 
too much power was placed in the hands of the crown. 
It was opposed and rejected by the British government, 
because it put too much power in the hands of the col- 
onists. They then recommended that the governors of the 
several colonies, with one or two of their councillors, 
should meet and adopt such measures as the common 
safety might demand. It was proposed that all necessary 
funds be drawn from the British treasury, and that parlia- 
ment impose a general tax upon the colonies to repay the 
same. This proposition was strongly opposed. It was 
found that any attempt to tax the colonies by parliament, 
where they were not represented, would create unusual 
discontent, and the scheme was defeated. 

4. The war which soon after commenced was carried on 
vigorously for about nine years, and was finally terminated 
by a treaty of peace, signed in I7t)3, by which the French 
surrendered to tlie English their only valuable territory in 
America. The English colonies founded in America were 
in almost all cases the result of private enterprise, and no 
American colony was established at the expense of the 
government of Great Britain. The soil was claimed as an 
appendage to the crown, and the early colonists acknow- 
ledged some connection with the parent State. Some of 
the colonies were almost entirely independent. They 

a plan drawn up? When was it adopted? What did it recommend? 
Of what was the council to be composed ? By whom was the president 
to be appointed ? With what powers ? 

3. U{x>n what ground did some of the delegates dissent? Upon what 
ground was it opposed and rejected by the British government ? What 
did they then, recommend ? From what source was it proposed to draw 
the necessary funds? What was parliament then to do? What was 

, found to be the effect of an attempt to tax the colonies by parliament? 

4. For what time was the war between the French and English col- 
onies carried on ? How terminated ? How were the English colonies in 
America founded? Was any American colony established at the expense 
of tho English government? How was the soil claimed by England* 




*B 
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elected their assembly, their council, their governor, and 
by royal charter were authorized to make, apply, and exe- 
cute their hi \vs. The colonists were left to themselves 
their earliest ;md most important struggles for existence. 
They lific] voluntarily separated themselves from their na- 
tive land by ;m ■■■■can of three thousand miles in extent 
TIic e.\i.'i\"ivi' licat of summer, the intense cold of winter, 
and the tomahawk of the savage, rapidly thinned their 
ranks. "Wiii.ii plots were formed by their savage foes for 
their entire extermination, they trod undismayed their 
war-path ali-ne. Not a BoMier was furnished hy the 
parent country, and not a dollar was contributed towards 
the cxpen-es <>f protection. 

■ r .. Hut tlie liberty of the colonists became more dear to 
them, when tliey remembered the sacrifices they had made 
to establish and protect it. Continued encroachments 
were made on chartered rights. Charters were demanded, 
and in some instances surrendered. In other instances 
tliey were annulled hy a court of chancery. Officers of 
the highest rank, formerly elected by the people, were 
afterwards appointed by the crown. Many attempt-; were 
made to render these officers independent of the colonial 
legislature. But the colonists resisted these encroach- 
ments, and confined the power of the crown to the nar- 
rowest possible limits. Each colony continued to have its 
legislative assembly, and these assemblies had repeatedly 
declared tiiat no power could lawfully impose any tax 
without the consent of the colonial assembly. 

G. The British parliament asserted its right to tax the 
colonies, and insisted on the vigorous execution of the 



What we 

oiku/.si.' 
from ;][■■] 



By wli.it hod 1 



irizrtl to elt>? In wlmt u 



: the 



li;ul rnjjM.] ly t!iinin\l ti:r,r ni-.ika? 

■ wire lViraiM lor thoir extermination, what did they dvl 
1 furnis-hcJ by the mother country '.' 
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Navigation Act. In 1764 an act was passed which do-, 
clared that the bills which had been issued by the colonial 
government should no longer be regarded as legal cur- 
rency. About the same time, the House of Commons 
passed eighteen acts for imposing duties on the colonies. 
The Stamp Act was deferred to the next session ; but the 
others were immediately enforoed. The colonists were 
greatly excited by the determination of the British parlia- 
ment to carry these acts into immediate effect. Every 
day the affection of the colonists for the mother country 
was evidently diminishing, and the determination to re- 
sist force by force was more and more cherished. Com- 
binations were formed to resist these acts. They were 
viewed as violations df the British constitution, and as 
destructive of the first principles of liberty. The House 
of Burgesses of Virginia passed spirited resolutions, deny- 
ing the right of parliament to tax the colonies. The 
Assembly of Massachusetts recommended a meeting of 
delegates from each of the colonies to propose an address 
to his majesty and parliament, imploring relief. 

7. On the 7th of October, 1765, twenty-eight delegates 
assembled in the city of New York. Nine colonies were 
represented. Tliis congress declared that the colonists 
were entitled to all the rights and liberties of natural-born 
subjects within the kingdom of Great Britain > that the 
most essential of these were the exclusive power to tax 
themselves, and the privilege of trial by jury. A petition 
to the king, and a memorial to each house of parliament, 
were also agreed upon. The most intense excitement be- 
gan to appear in all the colonies, which occasionally broke 

6. What right did the British parliament assert? Upon what did 
they insist ? What act was passed in reference to the bills issued by the 
colonial governments ? For what purpose were other bills passed about 
the same time ? How many were passed ? Was the Stamp Act carried 
into immediate effect? What effect was produced upon the colonists? 
For what purpose were combinations formed? In what light were these 
acts of parliament viewed ? What resolutions were passed by the House 
of Burgesses in Virginia? What did the Assembly of Massachusetts 
recommend? 

7. When and where did the delegates meet? How many colonies were 

4 8 



navy as customhouse officers. Another act 
restraining the legislature from passing any a< 
until they had furnished the king's troops \ 
articles required by law. These three acts ci 
alarm among the colonists. If parliament f 
riglrt to abolish the legislative power of the co 
other right guarantied to them by their cha 
be attacked, and they might even abolish the 



CHAPTER IX. 

CONTINENTAL CONGRESS. 



1. The Continental Congress met at Philai 
the 5th of September, 1774. All the colonies 
sen ted, except Georgia. A. series of resolutior 
the rights of the colonies, and the instances in ' 
had been violated, were passed. Among the 
were the following : 

"Resolved unanimously, That the inhabita 
English colonies in North America, hy the 
laws of nature, the principles of the English c< 
and the several charters or compacts, have the 
rights: 1. They arc entitled to life, liberty, and 
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and they have never ceded to any foreign power what- 
ever, a right to dispose of either without their consent ; 
2. That onr ancestors, who first settled these colonies, 
were, at the time of their emigration from the mother 
conntry, entitled t6 all the rights, liberties, and immuni- 
ties of free and natural-born subjects within the realms of 
England; 3. That by such emigration they by no means 
forfeited, surrendered, or lost any of these rights; but 
that they were, and their descendants now are, entitled 
to the exercise and enjoyment of all or such of thern as 
their local circumstances enable them to exercise and 
enjoy ; 4. That the foundation of English liberty and of 
all free governments, is a right in the people to parti- 
cipate in their legislative councils; and as the English 
colonists are not represented, and, from their local and 
other circumstances, cannot properly be represented in 
the British parliament, they arc entitled to a free and ex- 
clusive power of legislation in their several provincial, 
legislatures, where their right of representation can alone 
be preserved, in all cases of taxation and internal policy, 
subject only to the negative of their sovereign, in such a 
manner as has been heretofore used and accustomed. But 
from the necessity of the case, and a regard to the natural 
interests of both countries, we cheerfully consent to the 
operation of such acts of the British parliament as are 
bona fide restrictive to the regulation of onr external com- 
merce for the advantage of the whole empire, and the 
commercial benefit of its respective members ; excluding 
every idea of taxation, internal or external, for raising a 
revenue on the subjects in America without their con- 

what title did the colonists possess the rights enumerated T What is the 
first right defined by their resolutions V To what were their ancestors, 
who first settled the colonies, entitled at the time of their emigration T 
What effect did their emigration have upon these righto t What did 
they declare to be the foundation of English liberty and of all free gov- 
ernments? Were the colonies represented in the British parliament? 
In what cases did they declare that they were entitled to a free and ex- 
clusive power of legislation ? Subject only to what ? To what acts of 
the British parliament did they cheerfully consent ? To what law were 
the respective colonies entitled ? To what especial privilege ? To the 
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sent; 5. Tlmt the respective colonics arc entitled to the 

common law of England, and more especially to the great 
acd inestimable privilege of being tried by the peers of 
their vicinity, according to the course of that law; 6. 
That tIk-v arc entitled to the benefit of such of the Eng- 
lish statutes as existed at tlio time of their colonization, 
and which they have, by experience, respectively found to 
he applicable to their local and other circumstances; 
7. That his majesty's colonies arc likewise entitled to all 
the immunities and privileges grafted and confirmed to 
them by royal charter, or secured by their several codes of 
provincial laws. 8. That they have a right peaceably to 
assemble to consider their grievances and petition the 
king ; and tluit all prosecutions, prohibitory proclai 
tions, and commitments for the same, are illegal. 9. That 
the keeping a standing army in these colonies in the time 
of peace, without the consent of the legislature of that 
colony in which such army is kept, is against law. 
ID. That it is indispensably necessary to good government, 
and rendered essential by the English constitution, that 
the constituent branches of the legislature be independent 
of each other; that the exercise of legislative power in the 
colonies by a council appointed during the pleasure of 
the crown is unconstitutional, dangerous, and destructive 
to the freedom of American legislation. All of which, the 
aforesaid deputies, in behalf of themselves and constitu- 
ents, do claim, demand, and insist on as their indubitable 
rights and liberties, which cannot be legally taken from 
them, altered, or abridged by any power whatever, with- 
out their consent, by their representatives iu their several 
provincial legislatures." 

2. An address to the king and to the people of Great 



ixsiicfit of what stiituli'-i were tlmy entitled 1 To wlmt further immuni- 
ties mid privileges were they entitle*!? Wlmt right of assembling to 
disf.uis their griev;nii'e>, mid of peiifiona)™ the king, did they claim ? 
What did ihey deehire to be illegal '! What did (bey declare iu ryfercncu 
tii keeping ;i standing iirrnv \n the colonies V Wli.ii did they declare to 
be indispensable. t« go.xl government? What did thuy declare to be 
unconstitutional T la whose behalf did they claim thesu rights > 
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Britain was prepared, and a memorial to the inhabitants 
of British America. In their address to the people of 
Great Britain, they say: "You have been told that we 
are seditious, impatient of government, and desirous of in- 
dependence. Be assured that these are not facts, but 
calumnies. Permit us to be as free as yourselves, and we 
will ever esteem a union with yon to be our greatest glory 
and our greatest happiness. We shall ever be ready to 
contribute all in our power to the welfare of the whole 
empire. We shall consider ^our enemies as our enemies, 
and your interest as our interest But if you are deter- 
mined that your ministers shall wantonly sport with the 
rights of mankind ; if neither the voice of justice, the dic- 
tates of the law, the principles of the constitution, nor the 
suggestions of humanity, can restrain your hands from 
shedding human blood in such an impious cause, we must 
then tell you that we will never submit to be hewers of 
wood and drawers of water for any ministry or nation in 
the world." 

3. In their address to the king, they say: "Permit us 
then, most gracious sovereign, in the name of all your 
faithful people in America, with the utmost humility, to 
implore you, for the honor of Almighty God, whose pure 
religion our enemies are undermining; for your glory, 
which can be advanced only by rendering your subjects 
happy, and keeping them united ; for the interests of your 
family, depending upon an adherence to the principles 
that enthroned it ; for the safety and welfare of your king- 
dom and dominion, threatened with almost unavoidable 
dangers and distress, that your majesty, as the loving 
father of your whole people, connected by the same bonds 

2. What did the Continental Congress prepare ? In their address to 
the people of Great Britain, what do they say that the people have been 
told? Were these facts? If the people of the colonies were allowed 
to be as free as the people of Great Britain, how would the colonists 
esteem a union with them? To what would they be ever ready to 
contribute ? How would the colonists consider the enemies of the poo- 

Sle of Great Britain ? If they could not be restrained from shedding 
uman blood in such an impious cause, what did the colonists tell them 7 

3. By what title did they address the king? In whose namo? For 
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of law, loyalty, faith, and blood, though dwelling in vari- 
ous, countries, will not suffer the transcendent relation 
funned by these tics to be fnrtlicr violated in uncertain 
expectation of effects which, if obtained, can never com- 
pensate ibr the calamities tlirough which tlicy must bo 
gained," 

4. TIic administration declared tlieir determination 
never to relax in their measures of coercion until America 
was forced into obedience. On the lStlr of April, 1775, 
the iirst blond of the Revolution was Bhed at Lexington, 
Massachusetts. On the 17th of June following, the battle 
of Hunker Hill was fought. An act was passed prohibit- 
ing all trade and commerce with the colonics, authorizing 
the capture and condemnation of all American vessels, 
with their cargoes, and all other vessels found trading in 
any port in the colonics. The vessels and property wcro 
vested m the cantors, and the masters, crews, and other 
persons found on board any captured vessel, were to be 
put on board any English armed vessel, and were to bo 
considered in the service of his majesty, to all intents and 
purposes as though they had entered voluntarily into his 
majesty's service; thus compel ling the Americans to be the 
executioners of their nearest relatives and dearest friends. 

0. As soon as the news of the passage of this net reached 
America, the Continental Congress directed reprisals to be 
made, both by public and private armed vessels, against 
the ships and goods of the inhabitants of England found 
on the high seas. They also opened their ports to all the 
world, except Great Britain. In this state of affairs, it 
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was preposterous for the colonists to consider themselves 
as exercising any powers of government under any author- 
ity of England. 

6. On the 7th of June, 1776, a resolution was offered in 
the Continental Congress, "That the United Colonies are, 
and ought to be, free and independent States ; that they 
are absolved from all allegiance to the British crown ; and 
that all political connection between them and Great 
Britain is, and ought to be, totally dissolved." The next 
day it was debated in committee of the whole, and soon 
after adopted by a large majority. A committee was ap- 
pointed to prepare a declaration of independence, which 
was made public on the 4th of- July, 1776, a little more 
than thirteen months after the first battle was fought. 

7. In the Declaration of Independence the causes which 
impelled the colonies to dissolve the political bonds which 
connected them with the government of England, are set 
forth. The king of Great Britain (George III.) is charged 
with committing repeated injuries and usurpations, all 
having in direct object the establishment of an absolute 
tyranny over the colonies. Twenty -seven specific charges 
are made against the king. In commenting upon these 
charges, they say : " In every stage of these oppressions, we 
have petitioned for redress in the most humble terms. 
t Our repeated petitions have been answered only by re- 
peated injury. A prince whose character is thus marked 
by every act which may define a tyrant, is unfit to be the 
ruler of a free people." 

8. They then declare, in the name and by the authority 
of the people, that the United Colonies are, and ought to 

6. What action was taken in the Continental Congress on the 7th of 
June, 1776? When was this resolution taken up and debated? For 
what purpose was a committee appointed ? When was this declaration 
made public? How long after the first battle was fought? 

7. What is set forth in the Declaration of Independence ? Who was 
then king of Great Britain? With what is he charged? How man/ 
specific charges are made ? In every stage, of these oppressions, what ac- 
tion did the colonists take? How were their petitions answered ? How 
is the character of the prince marked ? For what is he unfit ? 

8. What docs Congress then declare, in the name and by the authority 



. ... 4 umur acts and things which indep 
may of ri^lit do. For the support of this dec 
mutually pledged to each other their lives, t 
and their sacred honor. 
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CHAPTER X. 

ARTICLES OF CONFEDERATION. 

1. On Friday, the 7th day of June, 1776, tl 
of separation from the mother country was broi 
the Continental Congress. The next day it w 
in secret session, and agreed to. On Monday f 
committee was appointed to prepare articles of 
tion. The committee reported twenty articles, 
teen of which were finally adopted. These wei 
on the 15th of November, 1777, by Congress, a 
the several States for ratification. They were fi 
fied by Congress, in 1778. They continued in i 
the adoption of the present constitution, on th 
of March, 1789. 

2. By the Articles of Confederation, the stylq < 
federacy was to be "The UNrrED States of . 

of the people ? From what are they absolved ? *■' — 
states, what powftra «~ — *' 
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• 

Each State was to retain its sovereignty, freedom, and in- 
dependence, and every power, jurisdiction, and right 
which was not by the confederation expressly delegated 
to the United States in Congress assembled. By the Arti- 
cles of Confederation the States entered into a firm lkague 
op friendship with each other for their common defence, 
the security of their liberties, and their mutual and general 
welfare. They bound themselves to assist each other 
against all attacks made upon them for any pretence what- 
ever. The inhabitants of each of the States (paupers, 
vagabonds, and fugitives from justice excepted) were to 
be entitled to all privileges and immunities of free citizens 
in the several States. The people of each State were to 
have free ingress and egress to and from any other State. 
They were to enjoy therein all the privileges of trade and 
commerce, and be subject to the same restrictions and 
duties as the inhabitants. No State could subject the 
property of the other States or of the United States to any 
restrictions or duties. If any person charged with treason, 
murder, or other high misdemeanor in one State should 
flee to another State, he was to be delivered up on de- 
mand of the governor of the State from which he fled, and 
removed to the State having jurisdiction of the offence. 

3. Full faith and credit was to be given in each State to 
the records, acts, and judicial proceedings in every other 
State. Delegates to Congress were to be annually ap- 
pointed by the legislatures of each State. Each State 
reserved to itself the power to recall its delegates, and 
send others in their stead for the remainder of the year. 
No State was to have less than two, nor more than seven 
delegates. No person was to be a delegate for more than 



State to retain ? Into what did the States enter by the Articles of Con- 
federation? For what purpose? To what did they bind themselves? 
To what were the inhabitants of each State entitled ? What were they 
to enjoy in other States? To what were they subject? What property 
was exempt from duty? What was the agreement as to delivering fu- 
gitives from justice ? 

8. To what was full faith and credit to be given in each State ? By 
whom were delegates to Congress to be appointed ? For what time ? 

3* 
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three years, in any terra of six years. Delegates were not 
coiti| hclciit to Lulil any office under the United States, for 
which Ihcv would receive any salary or fees. Each 

Statu was In maintain its own delegates. Each State 
was to have inie vote only in Congress. Members could 
not he impeached or questioned in any court or place ont 
of t'liKiri-t-^pi. fur any speech or debate In Congress. They 
were ]irivitt -gi ■<! from arrest in going to, attending on, and 
returning from Congress, except for treason, felony, or 
bread i of the peace. 

4. Xn Siaii' was to send or receive any ambassador, or 
enter into any conference- or alliance with any king, prince, 
or Slate. No person holding any ollico of trust or profit 
under the United States or any State could accept any 
present, otKee, emolument, or title from any king, prince, 
or foreign Slutc. The United States and each State were 
prohibited from granting any title of nobility. No two 
States could enter into any treaty between themselves, 
without tlie consent of Congress. No State could lay any 
duties which would interfere with any of the treaties en- 
tered into by the United States. No Statu was to keep 
any vessels of war in time of peace, without consent of 
Congress. Kveiy State was to keep up a well-regulated 
and disciplined militia, fully armed and equipped. No 
Statu was to engage in war without the consent of the 
United States, unless actually invaded, or the danger so 
imminent as not to admit of delay. No State was to grant 
letters of marque or reprisal, unless such State is infested 
with pirates. 
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5. When any land forces were raised by any State for 
the common defence, alt officers under the rank of colonel 
were to be Appointed by the legislature of the State. All 
vacancies were to he filled, in the same manner. Alt ex- 
penses incurred in war for the common defence or general 
welfare were to be defrayed out of the common treasury. 
The common, treasury was to be supplied by the several 
States in proportion to the value of the real estate in each. 
The taxes were to be assessed and collected by the several 
States. 

6. The United States were to have the sole and exclu- 
sive right of determining on peace and war; Bonding and 
receiving ambassadors; entering into treaties and alli- 
ances; deciding what captures are legal ; granting letters 
of marque and reprisal ; appointing courts for the trial of 
piracies and felonies committed on the high seas; deter- 
mining all controversies between two or .more States. 
When one State had a controversy with another State, 
the State was to present a petition to Congress, stating the 
matter in question, and praying for a hearing. Notice, by 
the order of Congress, was to be given to the other State 
in controversy. A day was assigned for the appearance 
of the parties. Judges were to he appointed, by mutual 
consent, to hear and determine the matter in question. If 
the parties could not agree in selecting judges, Congress 
was to name three persons from each State; and each 
party, beginning with the petitioner, was alternately to 
strike out one name, until the number should he reduced 



themselves? What wns tho rulu adopted ns to duties 01 
to keeping vessels of war in tiroes of peace 1 What w'as ever; State k 
keep op I Could one State engage in war without the crnseut of the 
United Stales 1 Could a State grant letters of marque or reprisal 7 

6. When any land forces were raised by any State, by whom wore the 
regimental officers appointed ? How were vacancies filled 1 How were 
the expenses of a war for the common defence to be paid? . How was the 
common treasury to be supplied ? By whom were tho taxes to bo as- 
tested and collected ? 

(i. What sole and exclusive rights were tho United States to have? 
When one State luid a coiitrojyjjgj with another |_Su>tc, how wis the pro- 
mm the judges to 
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to thirteen. From that number, not lees than seven, nor 
more than nine, were to to drawn out by lot. The persons 
whose names were bo selected, or any five of them, were 
to he judges to hear and determine the- controversy. 
Each commissioner was required to take an oath "well 
and truly to hear and determine the matter in question 
according to the best of his judgment, without favor, 
affection, or hope of reward." 

7. The United States were to have the sole and exclusive 
right to regulate the alloy and value of coin struck by 
their authority, or by the authority of the several States. 
They were to fix the standard of weights and measures, 
and regulate the trade and manage all affairs with the 
Indians, not members of any of the States. They were 
to establish and regulate post-offices, and postage on, 
letters passing throng!) the same. They were to appoint 
all officers of the land forces in the service of the United 
States, except regimental officers. They were to appoint 
all officers of the naval forces, and commission all officers 
in the service of the United States. They were to make 
rules for the government and regulation of the land and 
naval forces, and direct their operations. 

8. Congress had power to appoint a committee to sit in 
the recess of Congress. They had power to appoint one 
of their number president for one year. Such president 
was ineligible for the next two years. They had power 
to ascertain the sum of money necessary to be raised for 
the service of the United States, and to appropriate and 
apply the same for defraying the public expenses. They 
had power to borrow money or emit bills on the credit of 



be uppiiintrtl ? If tho parties cmiid not ngree? Hon- many were to be 
drawn V What ontli ikt>' the rJinmiii'si'isnTs nijuirrd lo take ? 

7. Wliidi jruvprmiviii was to regulate t ho alloy and vulue of coin 7 
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the United States. They had power to build and equip a 
navy. They had power to agree upon the nnmber of land 
forces, and to make requisitions upon each State for its 
quota. Every State was to abide by the determination of 
the United States, in Congress' assembled, on all questions 
which, by the Articles of Confederation, were submitted 
to them. The Articles of Confederation were to he inva- 
riably observed by every State, and the union was to bs 

PERPETUAL. 



CHAPTER XI. 

FORMATION OF CONSTITUTIONS. 

1. While the American army were contending for 
liberty on the battle-field, occasionally bearing away a 
trophy of victory, and Congress was preparing for the 
permanent establishment of our national government, 
the several States were founding and establishing their 
State governments. In the colonial governments, which 
existed previous to the declaration of independence, the 
chief executive officer was the governor appointed by 
the government of England. When tho colonies became 
independent States, they retained the office of governor, 
bat changed tho mode of appointment. By the several 
State constitutions, the choice of governor was transferred 
to the people, to be determined by the ballots of the qual- 

ascertain, appropriate, and apply T By what government w.ia tho navy 
to be built and equipped ? What government determined tho number 
of land forces to bu raised 1 On what questions wero tbe States to abide 
by the determination of the United States in Congress OHsembledl 
What was to be inviolably observed by ever; State t How long was 
this union of States to remain 1 

1. While the American army were contending for liberty on the 
battle-held, what action was Congress and the legialntu 
taking T Who was the chief executive officer In the snfawS 
How appointed t What did the colonies retain when tin-'; 
What did they change t How chosen under tho Stat'- 1 w ■..ii.:u:i : .fii ; 
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ificd electors. In the colonial government, the legislative 
power wa- vested in one body of men, known as the 
House of lic|n-escntBtive«. In the State governments, 
llie legislative jiower was vested in two bodies of rr 
kniiivii ns the Senate and Ilonse of Representatives. In 
the government of England, the legislative power was 
vested in :t House of Lords and a House of Commons. 
Our lerritm-ial governments very much resemble the old 
eulniiiiil governmental Each territory has a governor, 
appointed by i he President of the United States. The 
legislative power ia vested in one body, known' as the 
House of Representatives. 

'J. The national government, under the Articles of Con- 
federation, consisted of one body of men, appointed by 
tin- li 'irir-lutiuvsof the several States for one year, and that 
body selected one of thcii* number ns president. Tit is plan 
of government was found to bo impracticable, and in 1789 
tlio Articles of Confederation were abandoned, and the 
constitution of the United States adopted. By the na- 
tional const i tut ion, the choice of president was transferred 
from <\mgrc>s and vested in the njialiticd electors of the 
nation. The legislative power was vested in two branches, 
known as the Senate and House of Representatives. Rep- 
resentatives were chosen by the direct vote of the electors 
in each congressional district. Senators were chosen by 
the joint ballot of the State Senate and House of Repre- 
Bcntatives. We shall now proceed to examine the State 
and national constitutions; and as they are all formed 
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upon the same plan, and after the same model, we can 
examine them together, instead of taking them separ 
rately. 

3. The government of the United States is really bnt 
one government, although it exercises its powers through 
the State governments and the national government. In 
the State governments each State acts by itself in all mat- 
ters which belong to that State alotie, and it possessed 
sovereignty and jurisdiction over all its private affairs. 
In the national government, all the States act together in 
all matters which belong equally to all the States. As 
each planet in onr solar system lias its own independent 
rotary motion on its axis, by which the length of its days 
and nights is determined, yet all revolve in harmony, 
governed by one law, around the centre of the solar sys>» 
tern ; so each State has its separate sovereignty and juris- 
diction, while all move in harmonv around one common 
centre. The State governments arc republics, and the 
national government is a republic. The States have 
adopted constitutions, which are the supreme law of the 
several States. The nation has adopted a constitution, 
which iB the supreme law of the nation. The State con- 
stitutions differ in a few minor points, but all are formed 
after the same model. The national constitution is also 
formed after the same model. These constitutions, both 
State and national, commence with a preamble. A pre- 
amble is an introduction, which generally refers to some 
circumstance which has previously occurred. 

4. In the preambles of the national and State constitu- 
tions, some of the particular circumstances under which 



3. Is the government one or many ? How docs each State act ? Over 
what does it possess sovereignty and jurisdiction ? In what matters do 
the States act together? What motion is peculiar to each planet in the 
solar system? What motion is common to all? What is the form of 
the State government ? What is the form of the national government ? 
What is the supreme law in the nation ? W T hat is the supreme law in 
the State? With what do the constitutions commence? What is a 
preamble ? 

4. What is set forth in the preambles of the national and State consti- 
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the coii.stiiulii'ii was formed are set forth. The govern- 
ment which had been formed under the Articles of Con- 
federation diil not secure perfect union, insure domestic 
tranquillity, fully provide for the common defence and 
promote tliL' general wc-lfiire. This preamble is as follows: 
" We, tbt- people of the United States, in order to form a 
more perfect union, establish justice, insure domestic tran- 
quillity, provide for the common defence, promote the 
general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this 
Constitution i'»r the United States of America." 

5. In the preambles of most of the constitutions of the 
thirteen States, which were formerly colonies of Great 
Britain, the causes which impelled the colony to throw 
oil" that govt ninient, and assume a new government, are 
set forth- J n tin. 1 preamble of the constitution of Virginia, 
it was declared that George III. had endeavored to per- 
vert the government into a detestable and insupportable 
tyranny. Twenty-two specific charges arc then made. 
It was further declared, that by these several acts of mis- 
rule, the government of this country, as before exercised 
under the crown of Great Britain, was totally dissolved. 
That having maturely considered the premises, and in 
compliance with the recommendation of Congress, they 
ordained and established a new government. 

(i. When a State is funned from a territory, that fact is 
generally set forth in the preamble. The preamble of the 
constitution of Alabama began as follows-: " Wc, the 
people of Alabama Territory, having the right of admis- 
sion into the general government as a member of the 



FORMATION OP CONSTITUTIONS. 65 

Union, consistent with the Constitution of the United 
States, by onr representatives assembled in convention 
at the town of Huntsville, on Monday, the 5th day of 
Jnly, 1819, in pursuance of an act of Congress, entitled, 
' An Act to enable the People of Alabama to form a Con- 
stitution and State Government, and for the Admission of 
such State into the Union on an equal footing with the 
original States,' do ordain and establish the following Con- 
stitution. " 

7. In the preamble to the constitution of Massachusetts, 
it was affirmed that the end of the institution, mainte- 
nance, and administration of government, is to secure the 
existence of the body politic, to protect it, and to furnish 
the individuals who compose it wi th the power of enjoying, 
in safety and tranquillity, their natnral rights and blessings 
of life. And whenever these great objects are not ob- 
tained, the people have a right to alter the government, 
and to take measures necessary for their safety, prosperity, 
and happiness. The body politic is formed by a voluntary 
association of individuals. It is a social compact, by 
which the whole people covenant with each citizen, and 
each citizen with the whole people, that all shall bo gov- 
erned by certain laws for the common good. It is the 
doty of the people, therefore, in forming a constitution of 
government, to provide for an equitable mode of making 
laws, as well as for an impartial interpretation and a 
faithful execution of them, that every man may at all 
times find his security in them. We, therefore, the people 
of Massachusetts, acknowledging with grateful hearts the 
goodness of the great Legislator of the Universe in afford- 
ing us, in the course of His providence, an opportunity, 

preamble? Howls that fact set forth in the preamble to the constitution 
of Alabama 1 Upon what did they found their right to admission Into 
the general government? By what act were they authorized to hold a 
Convention 1 

7. In the preamble to the constitution of Massachusetts what was 
affirmed to be the object of the institution, maintenance, and administra- 
tion of government? Whenever these objects are not obtained, what la 
the right of the people t How in the bodj politic formed ? Itto w*-" 
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deliberately and peaceably, -without fraud, violence, or 
surprise, of entering into an original, explicit, and solemn 
compact with each other, and of forming a new constitu- 
tion of civil govern men t for ourselves and posterity, and 
devoutly imploring His direction in so interesting a design, 
do agree upon and establish tho following declaration of 
rights and frame of government, as the constitution of the 
Commonwealth, of Massachusetts. 

S. The preambles of ten of tbo constitutions arc very 
short, not containing more than four or five lines. The 
preamble of the constitution of New York is as follows: 
" We, the people of tho State of New York, grateful to 
Almighty God for our freedom, in order to secure its 
blessings, do establish this constitution." From the pre- 
ambles of the several constitutions, Stato and national, 
wc obtain tho following political principles : 1. That the 
people ordain and establish the government. 2. That the 
body politic is a voluntary association of individuals. 
3. That each citizen enters into a covenant with the whole 
people, and the whole people enter into a covenant with 
each citizen. 4. That these covenants arc constitutions 
and laws. 5. That governments arc instituted to secure 
union; to establish justice; to insure tranquillity; to 
provide for the common defence ; to secure the blessings 
of liberty and transmit them to posterity. 



CHAPTER XIT. 

DECLARATION OF RIGHTS. 



1. Immediately following the preambles of most of the 
State constitutions is a declaration of rights. In the Dec- 
eovenant do they enter? What is tho duty of tho people in forming 
th.iirroiistitiiti.iii? 

8. What in tho preamble to the constitution of Nirw York? What 
political |>rinci|ili-.~ di) ivi! ob'.uiii from tbe prrimibloH cf ihu several con- 
stitutions? l'or what objucta arc governments instituted ? 
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laration of Independence, the following troths are de- 
clared to be self-evident: 1. That all men are created 
eqnal. 2. That they are endowed by their Creator with 
certain inalienable rights. 3. That among these rights 
are life, liberty, and the pursuit of happiness. 4. Thatto 
secure these rights, governments are instituted among 
"men, deriving their just powers from the consent of the 
governed. 5. That whenever any form of government 
becomes destructive of these ends, it is the right of the 
people to alter or to abolish it, and to institute a new 
government ; laying its foundations on such principles, 
and organizing its powers in such form, as to them shall 
seem most likely to effect their safety and happiness. 

2. Many of these self-evident trnths have been incojr- 
poratcd into the declaration of rights in the several State 
constitutions. The first of these self-evident truths is 
given in the several State constitutions in six different 
forms, in all of which the language is slightly altered 
from that used in the Declaration of Independence. 1. 
u All men are born equally free and independent." This 
form is adopted by six States. 2. " All men arc born free 
and equal.'' 3. "All men, when they form a social com- 
pact, are equal in rights." 4. "All men arc by nature 
equally free and independent." 5. "All freemen, when 
they form asocial compact, are equal." 6. " All freemen, 
when they form a social compact, are equal in rights." 

3. All these forms of expression differ from the original) 
and each is different from all the others ; yet all convey, 
substantially, the same idea. The first great principle of 
republican government is that of native, inborn equality. 

1. What follows the preamble in most of the State constitutions? 
What truths are declared in the Declaration of Independence to be self- 
evident ? For what purpose are governments instituted among men ? 
From what do governments derive their just powers? When any gov- 
ernment becomes destructive of these ends, what is declared to be the 
right of the people ? 

2. Into what have many of these self-evident rights been incorporated ? 
In how many forms is the first self-evident truth named in the Declara- 
tion of Independence, given in the several State constitutions? % 

8. Does any of the six forms of expressions agree folly with the origV 
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Ail men, at all times, when they form a social < 

should lie equally under the protection of the law, whether 

wise or simple, rich or poor. 

•J. The next self-evident truth, "That alt men are en- 
dowed by their Creator with certain inalienable rights; 
that aiming these rights are life, liberty, and the pursuit of 
hnpniiK'Sss,'' has been incorporated into the declaration of 
rights in most of the States, in seven different forma, in 
all of which tho language is slightly altered from that 
used in tho Declaration of Independence. 

5. In all cases hereafter, where the same idea is ex- 
pressed in the Beveral constitutions in forms of language 
slightly differing, wo shall select that form which conveys 
most clearly tho idea intended to be presented, and shall 
give but one form. 



CHAPTER XIII. 



RELIGIOUS WORSHIP. 

I. The freedom of religious worship is described in nt 
least twenty-three different forms in the several constitu- 
tions. To give all these forms would occupy more space 
than the plan of this work will allow. We shall, there- 
fore, give on each point that form of language which con- 
veys most clearly the idea intended to be represented. 
The points set forth arc as follows : 1. That among our 

onl 1 What, tin till express ¥ What should bo tho condition of all men 
when they form a social compact 'I 

4. In how many forms has the self-evident truth, "that all men ant 
endowed by tlii-ir Civalor ivi. h certain inalicnablo rights," beta incorpo- 
rated into the State constitutions J 

D, In all cast's hcrralVr, alu-r.; tho saino idea is oxpresseil in different 
furnis. in the several conslitulions. what form will be selected? Will 
mom than ono form be given ? 

1, In bow many different foj 
freedom of religious worship de» 
form of language is given on each point! Wlij q 
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natural rights, some are in their very nature inalienable, 
because no equivalent can be given or received for them. 
2. That it is the right, as well as the duty, of all men in 
society, publicly and at stated times, to worship the Su- 
preme Being, the great creator and preserver of the uni- 
verse; and that this right is inalienable. 3. That each 
individual shall exercise this right according t<f the dic- 
tates of his own conscience. 4. That this liberty of con- 
science shall not be so construed as to excuse acts of 
licentiousness, or justify practices inconsistent with the 
peace and safety of society, or injure others in their civil 
and religious rights. 5. That no person can justly be de- 
prived of any civil right as a citizen, on account of his 
religions sentiments or peculiar mode of religious wor- 
ship. 6. That no authority can be assumed by, or vested 
in, any power whatever, to interfere with or in any manner 
control the rights of conscience in the Tree exercise of reli- 
gious worship. 7. That Qod has created the mind free, 
and all attempts to influence it by temporal punishment 
or civil incapacities, tends to beget habits of hypocrisy 
and meanness. 8. That no person shall be compelled to 
frequent or support any religious worship, except in ful- 
filment of his own voluntary contract. 9. That it is the 
duty of all men frequently to assemble together for the 
public worship of the Author of the Universe ; and that 
piety and morality, on which the prosperity of commu- 
nities depends, are thereby promoted. 10. That every 
denomination of Christians, demeaning themselves quietly 
and as good citizens of the State, shall be equally under 

inalienable? What is the right and duty of each individual in society, 
as to public worship ? How is he to exercise this right ? What will the 
liberty of conscience neither excuse nor justify ? Of what can no person 
be deprived, on account of his religious sentiments and mode of worship? 
Can any power of government control or interfere with the rights of 
conscience in the exercise of religious worship ? How has Qod created 
the human mind ? What effect will attempts to influence it by temporal 
punishment or civil incapacities have ? Should any person be compelled 
to support any religious worship ? For what purpose is it the duty of all 
men to assemble together? What is thereby promoted? Who are 
equally under the protection of the law ? Can any one sect be subordi- 
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the protection of tbc law. 11. That no subordination of 
any one sect or denomination to another can ever be es- 
tablished by law. 12. That Congress can make no law 
respecting an establishment of religion, or prohibiting the 
free exercise thereof. 13. That no religious test shall bu 
required us a qualification for office or public trust in the 
State. ' 



CHAPTER XIV. 

SOURCE OF POLITICAL POWEB. 

In describing the source of political power, the people 

of t lie several States have adopted eighteen different forms; 
and only four States agree precisely in any one form. 
The political principles set forth under this head in the 
several constitutions are as follows : 1. All political power 
is inherent in the people. 2. All governments arc formed 
on their authority and instituted for their benefit. 3. The 
people of each Slate have the sole and exclusive right 
of governing themselves as a free and independent 
State. 4. The people of the State do now, and shall 
forever, exercise and enjoy every power, jurisdiction, 
and right which is not, or may not hereafter be, by 
them delegated to the government of the United 
States. 5. The powers not delegated to the United States 
by the constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people. 



[low many StntCH g 

; authority are guvemi 

c tlm DCudIg of i-arli £ 

O thn Slates? 
What are the ijilicers (if government? To whom account a bio * For 
what |iui|iosc are governments Instituted? Can government hi; herod- 
itary '! When may the ]■■..■* :)>\r. require tlirir ollki-™ to return to private 
Lint llow may they (111 iheir places? When have the j>ec.j)le a right 
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6. All officers of government, vested with authority, 
whether legislative, executive, or judicial, are only the 
trustees and agents of the people ; and are, at all times, 
accountable to them. 7. Governments are instituted for 
the protection, safety, prosperity, and happiness of all the 
people; and not for the profit, honor, or private interest 
of any one man, family, or any class of men. 8. Gov- 
ernment cannot be hereditary or transmissible to chil- 
dren, descendants, or relatives by blood. 9. The people 
have the right to cause their public officers to return to 
private life at such periods, and iv\ such manner, as they 
shall establish by their frame of government ; and to fill 
such vacant places by certain and regular elections and 
appointments. 10. Whenever the ends of government are 
perverted, or public liberty manifestly endangered, and 
all other means of redress are ineffectual, or where their 
protection, safety, prosperity, or happiness require it, the 
people have the right to reform the old or establish anew 
government. 11. The doctrine of non-resistance against 
arbitrary power and oppression is absurd, slavish, and de- 
structive of the good and happiness of mankind. 12. The 
basis of our political system being the right of the people 
to make and alter their constitution of government, the 
constitution which at any time exists, until changed by 
the explicit and authentic act of the whole people, is sar 
eredly obligatory upon all. 
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CHAPTEK XV. 

LIBERTY OP SPEECH AND OF THE PRESS. 

The liberty of speech and of the press is described in 
the several constitutions in eighteeen different forms. Six 

m—m ^ — i ■■ » i » i ■■■»■■ ■ ■ ■ m ■ ■■■ i 

to reform the old or establish a new government ? What is declared in 
reference to the doctrine of non-resistance against arbitrary power and 
oppression? What is the basis of our political system ? What is sacredly 
obligatory upon all ? 
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Strifes have adopted the same form. The doctrine of the 
lilicMy nl" »peeao and of the pre^s, aa Bet forth in the sev- 
eral ('"iisHiiitiuns, is as follows: 1. The free communica- 
tion nl' thought and opinion is one of the iuvalnable rights 
of mini. -. The liberty of tlio press is essential to the 
teiuii'iiv nl" freedom in a State. 3. The freedom of speech 
(inii drlmte in the legislature is so essential to tho rights 
of tin; ]iit>|,!o, that it cannot be the foundation of any 
jinii-ci-ntiiii) or complaint in any other placo whatsoever. 
4. V.wry citizen may freely speak, write, and publish his 
Botitiiin.'iits on any Bubjeet, being responsible for tho 
nhiisu ui' this liberty. 5. No law shall be passed restrain- 
in'; ilie freedom of the press. 6. In prosecutions or in- 
dictments for libel, the truth mny be given in evidence to 
the jury. 7. If the matter charged as libellous shall ap- 
pear to tin: jury to he true, and to have been published 
with good motives and tor justifiable ends, the party ac- 
cused shall he acquitted. 8. The jury shall have the right 
to determine Ihe law and the facts, under the direction of 
the court. 'J. Congress can make no law abridging the 
freedom of speech or of tho press. 



CHAPTER XVI. 
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■ft of personal security is presented iti fif- 
it Conns in the several constitutions. The 

>w rinriy iliffn-nt forum is thu liberty <>! speech and of the 
1 in \\w. several coiiHlilutions'! limv iiuv StsU's liavu 
;■,!■ f:nii ■! WLb: i, (U.'huril t-> In' (Hi!' of iliu invaluiiblu 
'I'n wlsiit is thr liberty i if the press er^nlijil '.' What priv. 
n l!if t'ri.-1'dniii of upwi'h ami (h'b;iln in the. ii'jjisUiuirc! 

v riii/i-ii freely s[n-:ik. writ:', mid publish? for what il 
; \\ kit Ill-.v Cinui.i; ljr pus-eil '( in [irmi'cuiiiina mid in- 

'■■1. v,];;,l t'-.-s-Ji-iLi;;- m;iy be -iivn to Ilie jury? in what 

What law is (Joiiyrefja pri;hilii;e.: :':v:;i \iiJ^\:y^'! 
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doctrine as therein set forth is as follows: 1. Every person 
has a right to be secure from all unreasonable searches 
and seizures of his person, his house, his papers, and all 
his possessions. 2. General warrants, whereby an officer 
may be commanded to search suspected places without 
evidence of tho offence committed, or to seize any person 
or persons not named, whose offences arc not particularly 
described, and without oath or affirmation, are danger- 
ous to liberty. 3. No warrant shall issue but upon prob- 
able cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and the person 
or thing to be seized. 



CHAPTER XVII. 

EIQHT3 OF THE ACCUSED IN CRIMINAL ACTIONS. 

The rights of the accused in criminal cases are pre- 
sented in sixteen different forms in the several constitu- 
tions. These rights, as therein set forth, are as follows: 
1. In all criminal prosecutions, every man has a right to 
be informed of the accusation against him. 2. Every nian 
being presumed innocent until he is pronounced guilty by 
the law, no act of severity which is not necessary to se- 
cure the accused person can be permitted. 3. He shall 
have tho assistance of counsel for his defence. 4. He has 
a right to be heard by himself and his counsel. 6. He is 
entitled to a copy of the indictment or charge against him, 
in due time to prepare for his defence. 6. He is entitled 

■penonal liberty 

every person a 

1 What is declared in 

What shall be described in such warrant? 

Cu. 17. In how mnn y different forms are the rights of the accused in crim- 
inal rait™ presented in the Boveril conirtituUuiis '! Of what has tho accused 
the right to be informed 1 Until what time ia ever; man presumed to be 
innocent I What is the only act of severity which can be permitted before 
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to a =;■■ -.and impartial trial by jury. 7. lieu 

•-:.-.- t tbe witnesses, in their examination 

t^i! to face. S. lie is entitled to bavecom- 

•- u application, in doe time, by himself or 
:ning witnesses in ha favor. 9. He is 
e:.L:I ■■! ;. all tbe witnesses examined on oath. 

10. II" c it.:.. - c compelled to famish evidence against 
I.:::j,l':'. 1!. lie cannot be found guilty, without the 
unanim :: t oftbejary. 12. Ko person can be held 

Vi 'J.-.--WT f r i capital or other infamous crime, bnt on 
an :::■::: . r presentment of a grand-jury, except in 
ca^c? ..I' inij.. . ::ment, or in cafes usually cognizable by 
jiiiil ■■.-..-.- f.t' the ] cace; and except, also, in cases arising 
in the iiTuiy .... : navy, in actual service, in time of war or 
public dun _-'_t. 13. All persons, before conviction, may 
give bull 1 r their appearance at court at tbe time of 
trial, i.-mi.j.i t]. .re arrested for a capital offence, where the 
proof is evident i-rthe presumption great. 14. Excessive 
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15. All penalties 
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tryii; excessive tines shall not be im- 
]iunisliments shall not be indicted. 
.11 he proportioned to i lie nature of the 
t'ivenum restrained of his liberty is en- 
<•> in-pure into the lawfulness of such 
.-move the same if unlawful. Such 
Tit of hah-, at corpus, which cannot be 
. except, in eases of rebellion or inva- 
ti.'y limy require it. 17. No person 
c tried a second time for the same of- 
ittsd. IS. In criminal cases, and in 
ing property, tbe ancient trial by jury 



-. How 

,' : " ![...«■ 



■ :,LjLi'.i bu j'r:'j"jLEii.i^ii ': 



THE KILITARY POWER. *l& 

is preferable to any other, and ought to be held sacred. 
19. Retrospective lawB punishing acta committed before 
the existence of such laws, and by them declared criminal, 
are oppressive and unjust. These are called e^ post facto 
lavs. 20. Treason shall consist only in levying war . 
against the government, adhering to its enemies, and 
giving them aid and comfort. Wo person can be con- 
victed of treason, except on the testimony of two witnesses 
to the same overt act, or on confession in open court. 
Such conviction shall not cause a forfeiture of the estate 
of the criminal. 21. Congress shall have power to declare 
the punishment of treason ; but no attainder of treason 
shall work corruption of blood or forfeiture, except during 
the life of the person attainted. 



CHAPTER XV ill. 

THE MILITARY POWER. 



The doctrine set forth in the several constitutions in 
reference to the military power is as follows: 1. A well- 
regulated militia is the proper, natural, and sure defence 
of the State. 2. Standing armies in times of peace are 
dangerous to liberty, and ought not to be raised or kept 
np without the consent of the legislature. 3. In all cases, 
and at all times, the military ought to he under strict 
subordination to the civil power. 4. No soldier, in time 
of peace, can be quartered in any house without the con- 
la every person restrained of liberty entitled! Wlint is this remedy 
called? When only can it be suspended or denied? Cnn a person bo 
tried a second time after an acquittal ? What mode of trial ie preferable 
In criminal cases? What laws are declared to be oppressive and unjust? 
In what does treason alone consist? How many witnesses are required? 
What power has Congress as to treason ? What shall attainder of treason 
not work ? 

Ch. 18. What ie the proper defence of the Bute? What is declared In 
reference to standing armies In times of peace T To what should the mili- 
tary be under strict subordination I Where shall no soldier be quartered 
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Bent of the owner. 5. In time of war, such quartering 
BUnulil 1><? made only in a manner prescribed by the legis- 
lature. C: No person shall be subject to law-martial, ex- 
cept those employed in the army and nary, and the militia 
in actual service. 



CHAPTER XIX. 

RIGHT OF r-ETITION — OP SUFFRAGE, AND REMEDY FOB 
INJURIES. 

The doctrine act forth in the several constitutions in 
reference to lliei-e aubject3 is as follows: 1. The people 
have a right to ^emua together to consult for the com- 
mon good. 3. They have the right to petition the legis- 
lature for redress of grievances. 3. They have a right to 
instruct their representatives. 4. AI! elections should be 
free, and without corruption. 5. All men who possess 
the qualifications required by the constitution and laws of 
the State, have equally the right of suffrage. 6. Every 
person in the State is entitled to a certain remedy by law 
for all injuries or wrongs which he may receive in his per- 
son, property, or character. 7. lie shall obtain right and 
justice freely, and without being obliged to purchase it, 
completely and without denial, promptly and without de- 
lay, conformably to the law. 8. Every member of the 
community has a right to be protected by it in the enjoy- 
ment of liia lite, liberty, and property. He is also bound 
to contribute his share to the expense of such protection, 

in time of V" ari - '■ In (illicit of war, bow i-Lsia such r[u;irt£'rii;£ bj m:idu1 
Who onlv lire mibji-ct to Isiw-martialV 

Clt. V.i Fur win; t i.»r}.osi!l:avfi Hie pco].]-: arisen :■>;-.■• ■! il.lc'I What 
right of ]H-tiiiun limv tln-vY Whom mny the v. instruct '; What should ba 
fret; and w::!i'n;i i ■ii-ri!|--tJoii ! Who liavu the right of suffrage Y For what 
is every person ciitillrd u> a remedy by law; 11. iw shall liu obtain right 
and justle-c - Ir. ujia- h::± hvitv muuibrr of tin' i-onmi unity a rijrlit U) be 
protected by iff What ia he bound to contributed lluw uiily can a 
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and to yield his personal services when necessarj. 9. 
No part of a man's property shall be taken from him 
without his consent, or that of the representative body of 
the people. 10. Whenever private property shall be ap- 
plied to public use, the owner thereof shall receive just 
compensation therefor. 11. The inhabitants of each State 
are controlled by no laws except those to which they or 
their representatives have given their consent. 



*» 



CHAPTER XX. 

RECURRENCE TO FUNDAMENTAL PRINCIPLES. 

The doctrine set forth in the several constitutions on 
this subject is as follows: 1. The frequent recurrence to 
fundamental principles of the constitution, and a constant 
adherence to justice, moderation, temperance, industry, 
frugality, and all the social virtues, are indispensably 
necessary to preserve the blessings of liberty and good' 
government. 2. The people ought to have a particular 
regard to all these principles in the choice of their officers 
and representatives. 3. They have a right to require of 
their lawgivers and magistrates an exact and constant 
observance of them in the formation and execution of the 
laws necessary for the good administration of government. 
4. Long continuance in office is dangerous to liberty. 5. 
Rotation in office is one of the best securities of perma- 

man's property he taken from him ? When private property iH applied 
to public use, what shall the owner thereof receive ? By what law only 
are the inhabitants of each State controlled ? 

Ch. 20. What is indispensably necessary to preserve the blessingB of 
liberty and good government ? To what should the people have a par- 
ticular regard in the choice of their officers and representatives ? What 
have they a right to require of their lawgivers and magistrates ? What 
is the effect of long continuance in office Y What is one of the best secu- 
rities of permanent freedom? Should any person hold two offices of 
profit at the same time ? What should no person in public trust receive 
without the approbation of his own State? 
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OF RIGHTS. 
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freedom. 


(I. No person ought to hold at the same 


time 


more than 


>:ie office of profit. 1. 


No person in pnb- 


lie In 


itteluraU 


iv.-eive any present from 


any foreign Power 


or Stat 0, or iV. 


mi the United States, o 


r from any of the 


States, without 


the approbation of bis 


own State. 






CHAPTER XXI. 






qihectb 


OF THE DECLARATION 


OF RIGHTS. 


Tii 


tj object* 


(if the declaration of r 


ights, as set forth 


in tl, 


a huvbibI 


i -institutions, are as follows: 1. In order 


offecl 


l,:,IIv I" ! 


I'cnro the religious and 


political freedom 



be of 
cxccul 



venerable ancestors, and preserve the 
■ posterity, we do declare, that the essential 
umble rights and principles herein mentioned 
)li^!ieil, main tai net! , and preserved, and shall 
unit obligation in all legislative, judicial, and 
-feedings. 2. To guard against any encroach- 
rights herein retained, or any transgression of 
gh powers herein delegated, we declare, that 
n the declaration of rights is exempted out of 
■neral powers of government, and sliall forever re- 
n violate ; and that all laws contrary thereto shall be 



thing ; 



ment ( 

any of 

every 
the g 
main 

void. 



Cil 21. What is tl:n object of the declaration of rights? What is do- 
clare-l in svl'i'ivtu'i' u> tlicm? In ivb.it en; they of paramount obligation? 
Wliat is exonipii'd "Ht of the general powers of government? For what 
purjxre ',' What is the elftct, if lawa axe made contrary thereto? 
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CHAPTER XXII. 

DEPAKTMENTS OP GOVERNMENT. 

1. The powers of government are divided into three 
distinct departments : 1. The legislative ; 2. The judi- 
ciary ; 3. The executive. 

2. All the States in the Union agree in dividing the 
Government into three separate and distinct departments: 
the power that makes the laws, or the legislative power; 
the power that applies the law to each particular state of 
facts proved, or the judiciary power ; the power that exe- 
cutes the law, or the executive power. This is equally 
true of the national government. No power belonging to 
one of these departments can be exercised by either of the 
other departments, except in case3 expressly authorized by 
the constitution. 



CHAPTER XXIII. 

ELECTIVE FRANCHISE. 

It will be seen by what follows that only about one- 
sixth of the population of the several States are entitled to 
exercise the elective franchise. The provisions of the sev- 
eral constitutions agree in most of the following points: 

1. Into bow many classes are the powers of government divided 1 
What are they? 

2. In what do all the States in the Union agree ? What is the power 
that makes the laws called? What is the power that applies the laws 
called? What is the power that executes the laws called? Are the 
powers of the national government divided into departments ? Can one 
department exercise the powers belonging to either of the others? 

Ch. 23. What proportion of the population of the several States are 
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CHAPTER XXIV. 

THE LEGISLATURE. 

1. The power in the government that makes the laws is 
called the Legislature. It 'is composed of two distinct 
branches. The names generally applied to these two 
branches are: 1. The Senate; 2. The House of Repre- 
sentatives. In some of the States they are called the 
Senate and Assembly. In the national government they 
are called the Senate and House of Representatives. The 
legislative bodies in the States are called Legislatures. The 
legislative body of the nation is called Congress. Th6 
legislative body of the government of Great Britain is 
called Parliament. It is composed of two distinct branches : 
1. A House of Lords ; 2. A House of Commons. The 
House of Representatives in the States and in the na- 
tion is the most numerous branch of the Legislature or of 
Congress. The senators in most of the States are elected 
for a longer time than the representatives. In New York 
there are thirty-two senators elected for two years. Thefe 
are one hundred and twenty-eight representatives elected 
for one year. The pay of each is equal. They are entitled 
to three dollars per day, not to exceed one hundred days. 
The several States differ in the number and proportion of 
members of each house, and in the amount received foe 
their services. 

1. What is the legislative power in the government? Of what com- 
posed ? What are the names generally applied to these two branches ? 
What are they called in some of the States ? What is the legislative body 
in the nation called? What is the legislative body in Great Britain 
called ? Of what is it composed ? Which is the larger in the States, the 
House of Representatives or the Senate? Which are elected for the 
longer time? How many senators in New York ? How many representa- 
tives? For what time are each elected? What is their compensation? 
Have the States the same or different numbers of members of the Senate 
and House of Representatives ? 

6 4* 
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: J. Members of the House of Representatives, both State 
am! national, are elected by the direct vote of the people. 
Members nl' the. State Senates are elected by the direct 
vote of the people. Members of the national Senate are 
ducted by ibe legislatures of the several States, in joint 
l.iillot of tlie State Senate and House of Representatives. 
Members of the State legislatures must be twenty-one 
yean* nf ape, and otherwise qualified to vote. Represent- 
atives in Congress most be twenty-five years of age, and 
senators must be thirty. They receive three thousand dcJ- 
Inn* per annum. * 



CHAPTER XXV. 



THE JUDICIARY. 

1. Tnv: second branch of government is the judiciary. 
The business of the judiciary is to preside in court over 
the investigation of all controversies in law for the settle- 
ment of claims or the punishment of crimes; to instruct 
the jury on points of law applicable to the case under 
investigation before them; and to pronounce sentence 
upon all criminals when found guilty by the jury. 

'2. The judicial powers of the States and of the nation are 
vested in courts of various grades. The Supreme Court of 
the I'uited States is the highest court in the nation. The 
Court of Appeals is the highest court jn the State of New 
York. There are courts of inferior grades : the Supreme 

1. How art* members! of tin- House of Uepr-rsi'iiiative* elected ? How 
r.re members of the Stnto Senate fleeted! How are numbers of tin? 
I'liitcd Stalin Semite flertfd '; \Vli;it are the ounliliesiiion-. of members 
of the Stuff IfKislntun-s t What are the qimlitieations of members of the 
national House of Hupresen (a lives'; W'lmt are the qunlitkutions of 
Ki-nntijrs in Coiii;resj'; What in 1 1 if pay of members of t 'engross ".' 

1. What is tlie Mectiiid lii-ancli of government 1 Wliat is the business 
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Court of the State, the Superior Court, the Court of Com- 
mon Pleas, County Courts, Justices' Courts. 

3. The judges of the United States courts are appointed 
by the president, with the consent of the Senate. They 
hold their office during good behavior. In most of the 
States, the judges are elected by the people for a limited 
period of time. 

4. The judicial powers of the national government ex- 
tend: 1. To all cases in law and equity arising under 
the constitution and laws of the United States and treaties 
with foreign countries ; 2. To all cases affecting ambas- 
sadors and other public ministers and consuls ; 3. To all 
cases of admiralty and maritime jurisdiction; 4. To con- 
troversies to which the United States shall be a party ; 
5. To controversies between two or more States; 6. 
To controversies between a State and citizens of another 
State; 7. To controversies between citizens of different 
States ; 8. To controversies between citizens of the same 
State claiming lands under grants of different States ; 9. 
To controversies between a State or the citizens thereof 
and foreign States, citizens, and subjects. 

5. The judicial powers of the State governments extend 
to all cases, both in law and equity, arising under the 
constitution and laws of the State. 

of the State of New York ? Which are the State courts of inferior 
grades? 

3. How are the judges of the United States courts appointed ? For 
what time do they hold office ? What is the mode of selecting judges in 
most of the States ? For what time do they hold their office ? 

4. If an action arises under the constitution or laws of the United 
States, or treaties with foreign countries, in what court must it, be prose- 
cuted ? If it affects ambassadors and other public ministers and consuls ? 
If it is a case of admiralty and maritime jurisdiction ? If the United 
States is a party ? If the action be between two States ? If between a 
State and a citizen of another State ? If between citizens of different 
States? If between citizens of the same State claiming lands under 
grants of different States? If between a State or citizen thereof and a 
foreign State, citizen, or subject? 

5. To what do the judicial powers of the State extend? 
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CHAPTEB XXVL 

THE EXECUTIVE. 

1. Tin-; third branch of government is the executive. In 
the national government the executive power is vested in 
a President, f n the State governments the executive power 

is vested in Governors. The president holds his office for 
four years. Most of the governore bold their office for two 
years, but some hold for only one year. Governore are 
elected by the direct vote of a majority or plurality of the 
electors in the State. In the election of president, each 
State fleets as many electors as it is entitled to members 
in both houses of Congress; and these electors elect the 
president by a majority vote. The vice-president is 
elected in the same manner. If no person has a majority 
of all the votes of the electors, the House of Representa- 
tives choose a president, who must be one of the three 
highest voted for by the electors. If no person has a 
majority of all the votes of the electors, the Senate choose 
tlie vice-president from the two highest candidates voted 
for by the electors. 

2. Tlic president must be a natural-born citizen, or a 
citizen of the United States at the time of the adoption of 
the constitution. He must be thirty-five years of age. In 
most of the States the governor must be a natural-born 
citizen of the United States, and is required to be thirty- 
years of age. 



1. What is till! third lirnnth of pmmment? In what offioT is the 
pxivulivc powiT vi'Hti'il in iU'' nntiiniiit pivcrnmr'ntT In I lit) Slate piv 
ithiih ntsY For "bill linn' doi-s ilic president litild his oHice 1 ! For what 
tiuit: 1U1 the giiv.rnurs linlil their ullice V How urt' Kovrrnors elected? 
1 li>w is tlif president iltTit-d'/ How is the vifepriaiduit fli.fU.-d? If no 
jvi-.-nn int" ii iiiiijiiriiv n! ihi- viittirt tif tin 1 elector*, liy » limn is the presi- 
dent elei'tod V My wimm is tin' viee-nresident elected ? 

'J. Can u person litirn in n foreign land hold the otfiee of president* 
What are the qualilicationa of the vice-preside-nt r 01' what oge must the 
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3. The president is commander-in-chief of the army and 
navy of the United States, and of the militia of the sev- 
eral States, when called into actual service of the United 
8tatee. The governors of the several States are command- 
ers-in-chief of the military and naval forces of the State. 
The president has the power to grant reprieves and par- 
dons for all offences against the United States, except in 
cases of impeachment Governors of most of the States 
have the power to grant reprieves, commutations, and par- 
dons, after conviction, for all offences against the laws of 
.the State, except treason and cases of impeachment. 

i. The president is required, from time to time, to give 
to Congress information of the state of the Union, and he 
recommends to their consideration such measures as he 
shall jndge necessary and expedient. The governors of 
the States communicate, by message to the legislature at 
every session, the condition of the State, and recommend 
to them such measures as they deem expedient. 

5. The veto power of the president, and the veto power 
of the governors in most of the States, is precisely the 
same. The language in the national constitution is a copy 
of the language of the State constitutions, with the snb- 
. stitution of the word " president" for the word " gov- 
ernor." The language used in the national constitution is 
as follows : " Every bill which shall have passed both 
houses of Congress shall, before it becomes a law, be pre- 
sented to the President of the United States. If he ap- 
prove, he shall sign it ; but if not, he shall return it, with 

president and vice-president bet What are the qualifications of gov- 
ernorsin moat of the Stalest 

3. What position does the president hold in the army and navy of the 
United States ? What similar position do governors hold ? What par- 
doning power has the president t What similar power have the gov- 

4. What Information is the president recnired to give to Congress ? 
What similar duty are the governors to perform ? 

G. In whom is the veto power vested in the national government t In 
whom In the State governments t la there any resemblance In the exer- 
cise of this power in the nation and in the States! To wbi 
bill passed by Congress be presented before it becomes a in 
purpose in it presented to him t If he does not approve ol 



SO THE EXECUTIVE. 

his objections, to the house in which it shall have origina- 
ted, who shall enter the objections at large on their journal, 
and proceed to reconsider it. If, after such reconsidera- 
tion, two- thirds of that house shall agree to pass the bill, it 
shall be sent, together frith the objections, to the other 
house, by which it shall likewise be reconsidered; and if 
approved by two-thirds of that house, it shall become a 
law. But in all such cases the votes of both houses shall 
be determined by yeas and nays, and the names of the 
perrons voting for and against the bill shall be entered on 
the journal of each house respectively. If any bill shall 
not be returned by the president within ten days (Sun- 
days excepted) after it shall have been presented to him, 
the same shall become a law, in like manner as if he had 
signed it, unless Congress by their adjournment prevent 
its return ; in which case it shall not be a law." 

it. In sun if ot' the State uousULulioms & majority only are 
necessary to pass a bill after it has been returned by the 
governor; but most of the States require a vote of two- 
thirds of both houses. It will be seen by what precedes, 
that greater powers of government are vested in the exec- 
utive than in eitiier of the other branches of government. 
The president of the nation and the governors of the States 
are not only required to t-de cure Unit //«.• laics me faith- 
fully cnx-utol, but by their veto they can control the legis- 
lature, unless two-thirds in Congress and ill most of the 
State legislatures can be obtained iu opposition to such 
veto. In nearly all criminal eases, also, they have the 
power to annul the verdicts of jurors and sentences of 
judges by the pardoning power. 

is In' to d<>? What action U Hint house to fake? If two-ihirds of that 
house shall afire- to pass tin' Mil, what shall h- .lone with it V What 
action doe* th'Mithrrhousrtiikr-' Iliwimi.l tin- vote* be taken J Where 
imif-t the nu nil? of i'ivIi votrr !>,' i-iitere) '.' If tin: hill is not signed hy the. 
president nor returned, what is the elhVi * 

II. ArethiJSiimrriroOsionscoiitiLiiii-i! .11 the Suite nnisiiiuii'm:.? Do nil 
I tii- Sullen ri'i[u'irii 11 volt: o'[ two-third* after u vein'! Whirl] branch of tie- 
^iivrnmrui hold- tin! greatest |wwi:r: What are the president and 
governor* required to dor Whnt may they do hy their veto? What 
r.;;iy tin;; do by their pur J.nni ny power'; 
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CHAPTER XXTIL 

DISTRIBUTION OF THE POWEBS OF GOVERNMENT. 

1. It has been before remarked that each. State govern- 
ment acts by itself in all matters which belong to that 
State alone. In the national government, all the States 
act together in all matters which belong equally to all the 
States. Those powers which have been confided to the 
national government are prohibited to the State govern- 
ments. The national government provides for the com- 
mon defence. It raises and supports its army- and its 
navy. No State government can keep troops or ships-of- 
War in time of peace, without the consent of Congress. 
The national government declares war; but no State gov- 
ernment can engage in war unless actually invaded, or in 
such imminent danger as not to admit of delay. 

2. The national government enters into treaties with 
foreign governments; but no State can enter into any 
treaty, alliance, or confederation. The national govern- 
ment levies and collects duties on goods imported from 
foreign countries, which duties are uniform throughout 
the United States ; but no State can levy such duties, 
without the consent of the national government. The 
national government coins money, regulates the value 
thereof, and the value of foreign coin ; but no State can 
coin money, nor make any thing but gold and silver a ten- 
der in payment of debts. 

3. The national government establishes post-offices and 

1. In what does each State government act by itself? In what matters 
do all the States act together! What government raises and uupporta 
the army and Davy? 

2. Which government forms treaties with foreign nations? Which 
government anna money * Can the State governments perform any of 
these acta? ' 

3. Which government establishes post-offices and dcfiiine aoA» 
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pnst-rrifuK urn! regulates the same ; bnt the State govera- 
itic-nts= have no control of the postal arrangements of the 
country. Tin 1 national government, grants copyrights and 
patent-rights to authors and inventors; but tlie State gov- 
ernments have no Bnch power. The national government 
defines and punishes piracies and felonies committed on 
the high was, and offence.- against the law of nations; tha 
Slate governments have no such power; hut they define 
and punish all crimes committed within the State. 

4. The natlunal government exercises exclusive jurisdic- 
tion and legislation in all cases whatsoever over the district 
which has become the seat of government of the United 
States; and it exercises exclusive or concurrent jurisdiction 
over all places purchased from the States (in which tlio 
same are located), for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings. The na- 
tional government cannot grant titles of nobility; neither 
can the States grant titles of nobility. The powers not 
delegated to the national government by the constitution, 
nor prohibited by it to the States, arc reserved to the 
States respectively, or to the people. The national gov- 
ernment guaranties to each of the States in the Union a 
republican form of government, and protects them against 
invasion. On application of the legislature, or of the gov- 
ernor when the legislature cannot he convened, the na- 
tional government will protect the Stale against domestic 
violence. 

b. The State government, in their right of sovereignty, 
possess the original and ultimate title to all the lands 
within the jurisdiction of the State. The citizen holds his 



Ited on the high HviiH '• What crimes do Ibis States define 

rriimi'nt !(■(_•] slut is for tin- Dislrirt of Columbia? What 
■n tin' national fnivi-rnitii'tit I'iiTi'iHn out pines procured 
s tor Ihr erection of funs, magazines, ursi-n ills, and dock- 
does the national piyiniment (,-iiariintv to each StaW 
Uhiij will tliu national pivoninieir. protect a State 

^>v eminent is tin: title to the lands V How doca the citi- 
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lands subject to the superior title of the people of the 
State. The State may take such lands or other property 
for public nee, upon payment of a just compensation there- 
for. On failure of title for defect of heirs, the title reverts 
to the State. Hence, the State has exclusive authority to 
make all laws regulating the acquisition, the enjoyment, 
and transmission of all the real and personal property 
within the State. 

6. The" State— 1. Regulates the descent of the property 
of its citizens who die intestate ; 2. Grants to its citizens 
power to devise or bequeath their property by last will and 
testament ; 3. Defines the right of the widow to dower, 
and the right of the husband to courtesy ; 4. Defines the 
powers and duties of executors and administrators ; 5. 
Creates corporations; 6. Regulates the boundaries of towns, 
counties, and districts ; 7. Prescribes the mode of selecting 
its public officers ; 8. Organizes its militia for the defence 
of the State ; 9. Regulates the assessment and collection of 
taxes ; 10. Provides for the public instruction of the chil- 
dren of the State; 11. Establishes and regulates highways, 
bridges, and ferries; 12. Provides for the support and 
maintenance of the poor; 13. Provides employment for 
beggars and vagrants; 14. Regulates the navigation of 
rivers; 15. Prescribes the manner of creating and an- 
nulling the marriage contract;' 16. Defines the effect of 
such contract upon the property of the parties to the con- 
tract; 17. Defines the mutual rights and duties of parent 
and child, guardian and ward, master and servant; 18. Es- 
tablishes its courts of justice; 19. Provides for the pro- 
tection and enforcement of right, and the redress and 
prevention of wrong ; 20. Defines the various crimes, and 
affixes the degree of punishment. These rights, powers, 
and duties belong exclusively to the State; and no other 

sen hold hU lands I For what purpose may the State take the lands or 
other property of the private citizen I L'pon what w« J '"" 
of title for defect of heirs, to whom dues the title 1 H 
has the State exclusive authority Co make 
6. What other matters belong exclusive 
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government lias a right, under any pretence, to interfere 
willi these domestic rights of the State. 

7. Tin; national government, in addition to the powers 
ami duties already mentioned, regulates the boundaries of 
States; cunt nils and regulates the national territories, and 
provides for their admission as States ; controls the sale of 
the national hinds; makes all laws in reference to internal 
improvements; holds and controls all forts, magazines, 
arsenals, ami navy-yards; establishes uniform rules of 
naturalization ; and takes such lands or other property as 
may lie necessary for public purposes, upon payment of a 
just, compensation therefor, when the safety and welfare of 
the nation shall require it. 



CHAPTER XXVIII. 




CONSTITUTIONS, HOW AMENDED. 

1. C<ixr,nEi*s can propose amendments to the national 
constitution, and the several legislatures can propose 
amend u nuts to the State constitutions. 

2. On the application of the legislatures of two-thirds of 
the States of the ITnion, Congress shall call a convention 
to propose amendments. When the legislature of the 
State pass an act authorizing the electors to vote for or 
against holding a convention to revise the Stutc constitu- 
tion, and a majority of the elect ore in the State vote in 
favor of such convention, the legislature provide by law for 
the election of delegates to such convention. 



.inii«l, l..']..n)r i.iHj,. . 

nay proi*w linieiulm 
2. On wIumu npplic 
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3. The proposed amendments made by Congress to the 
national constitution must be ratified by the legislatures of 
three-fourths of the several States. The proposed amend- 
ments made by the legislature to the State constitution 
must be ratified by the electors in the State by a vote of a 
majority. Such amendments, so ratified, both State and 
national, become parts of the constitutions. 

4. We have already examined the principal provisions of 
our State and national constitutions. All the law in refer- 
ence to the several subjects mentioned is not contained in 
the constitutions. We shall state some additional pro- 
visions in their appropriate places. 



♦- 



CHAPTER XXIX. 

SOURCES OF AMERICAN LAW. 

1. It is proper here to state that the several colonies, 
before the Revolution, were bodies politic and corporate. 
They had their legislative, executive, and judiciary powers 
and departments of government. They acknowledged al- 
legiance to the government of Great Britain, and claimed 
the great body of the English law as their law. The 
Colonial Congress which met at Philadelphia on the 5th of 
September, 1774, declared unanimously, "That the in- 
habitants of the English colonies in North America, by 
the immutable law of nations, the principles of the English 
constitution, and the several charters or compacts, are en- 
titled to the common law of England, and to the benefit of 

3. How must the amendments proposed by Congress be ratified? How 
most amendments proposed by the legislature be ratified ? What effect 
do these amendments have when duly ratified? 

4. What have we already examined ? Is all the law in referenco to 
these subjects contained in the constitutions? 

1. What were the several colonies before the Revolution? What de- 
partments of government did they have ? To whom did they acknow- 
ledge allegiance? What did they claim? To what did the Colonial 
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»f their 

■rienee. 



?iu-1l I'f the Fnglnh statutes as existed at the time of 
i- t .ti>nrz:iti -'it, and. which they hare, by their experience, 
tvjHvtivi'ly t'undto be applicable to their several local 
ami other ■ ircmnatwices. That these, his majesty's col- 
onies. an. 1 -*.■ entitled to all the immunities and privi- 
leges granted and confirmed to them by royal charter, or 
secured I >y their sarenl codes of provincial law." 

■2. When tho colonies formed and adopted their State 
ci>!i*tituti>>tis. they did not claim that they had improved 
upon ilio ■. --titntion under which tliu colonics were 
('.irmi.l; but they claimed an equality with their brethren 
who had nu-.ained in England. In the first constitution 
of the State of New York, it was ordered, determined, 
miii] declared, ihatsnch parts of the common law of Eng- 
Iitiul. and of the statute law3 of England and Great 
Britain, and of the acts of the legislature of the colony of 
New Fork, as, together, did form the law of said colony 
on the 19th day of April. ITT5, shall be and continue the 
law of the State, subject to such alterations as the legisla- 
ture should, from time to time, make concerning the same. 

3. They abrogated and rejected all such parts of the 
common law and statute law as might be construed to es- 
tablish or maintain any particular denomination of Chris- 
tians, or Li claim allegiance to the government of Great 
Britain. They also abrogated all parts of the common 
and statute laws repugnant to the constitution. 

4. At the time the colonies became independent, they 
retained the whole body of the statute and common laws 
which were applicable to them in their new form of gov- 
ernment. They still retain a large proportion of that law, 



Con press declare that tli" ('■'■lonios ivm- eutilk'd * To what other irama- 
niii'.-s and jirivilcffi-s wrrv they r-ntitlitl? 

2. Did tin- cnl'niii'* clnirn to liavr improved upon the constitution under 
which they m'ri' formed v What did llicv claim • In establishing the 
first cons' itutjon of Nr-iv York, what laws .IM (lint colon v dit-lnre should 
i-untinno ihc Inw of the Stati"; Subject m what r 

:',. What did tlicy ahnifrate and rcjcci ? 

4. What did the colonic retain wlien thev became independent '! 
What do they still retain V What ik th.: source.-; of African law ? 
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either incorporated into their constitutions, their statute 
laws, or the decisions of the several courts. The sources 
of American law then are : 1. The national and State 
constitutions, which are the supreme law of the nation 
and of the several States ; 2. Laws passed by Congress 
and by the legislatures of the several States; 3.' Laws 
passed by the colonial legislatures and colonial con- 
gresses in any State before it became independent ; 4. The 
common and statute laws of England, passed before the 
colonies became independent; 5. The common law of the 
United States and of the several States. 



CHAPTER XXX. 

LAWS OP ENGLAND BBFOBE THE REVOLUTION. 

1. In the year 1765, Sir William Blacketone published 
the first volume of his Commentaries on the Laws of 
England ; and each year thereafter published an addi- 
tional volume, until the four volumes had been published. 
These works were read and studied in the English colonies 
in North America with as much interest, and perhaps 
more, than in England. The colonists claimed that the 
law of England, as there set forth, was their law, which 
claim could not be disputed. The first of these lectures 
had been published separately, in which the distinguished 
author had declared that " a competent knowledge of the 
laws of the society in which we live is the proper accom- 
plishment of every gentleman and scholar. As every 
person is interested in the preservation of the laws of his 
country, it is incumbent upon every man to be acquainted, 



naked ? When were the three subsequent volumes publistiod ? 
these works read, by the English colonists? What did the colonists 
claim ? What does the author say la the necessary accomplishment of 
every gentleman and scholar! What does he soy is incumbent upon 
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at least, with those laws with which ha is imuiodtately 
concerned. Gentlemen of fortune aro ambitious to rep- 
resent their country in parliament. When they ocenpy 
that station, tliey become the guardians of the English 
constitution, and the makers, repealers, and interpreters 
of the English law. As legislators, they arc delegated to 
watch, to check, to avert, every dangerous innovation ; to 
inluj.i, to cherish, any solid and well-weighed improve* 
incut. Tln-v are bound, by every tie of naturo, of honor, 
and of religion, to transmit tlic constitution and tho laws 
to posterity, amended, if possible, at least without deroga- 
tion. It must appear unbecoming in a member of the 
legislature to vote for a new law while ignorant of the old, 
to attempt to interpret a law wliilo ignorant of the text on 
which lie comments." 

2. The learned author of the Commentaries declares that 
the cud and scope of the British constitution is the secu- 
rity and enjoyment of civil and political liberty. He pro- 
ceeds to give strong reasons why the laws of their own 
country should be studied and understood by all classes. 
The circulation of this lecture had created a general desire 
to procure the whole work as soon as published, and it 
was purchased and read extensively among the colonists. 

Z. lihiekstone arranged the absolute rights of individ- 
uals under the three following heads : 1. The right of per- 
sonal security ; 2. The right of personal liberty ; 3. The 
right of private property. lie had defined the right of 
personal security to he tiic legal and uninterrupted en- 
joyment of life, limb, body, health, and reputation. He 
had defined the right of personal liberty to be the power 
of moving to whatever place one's inclination may direct, 

every man 7 Of whnt nr.> Rrntlomcii of fortune ambitious! When they 
beciimi' iimiilii-rx of pn Him unit, what arc tlmir du(ir»? As li'^isintors. 
n. whin ;,iv lii.'v il.'li -uli".l V What an' thi'v tjouml to do? What mual 
tin»;.i unln'C(.ii'i"iii!i iii a nu'inluT of tin' l.-f-datiin.-; 

:1. W'liai "n.i (ii-cliiri'il t'> In' ill.' 1'iul mid mm;ic or the British ruiislilu- 
li.in V Tor what ik-s hi: pw strong rf-iisous? What cflect hail been 

u. How did lSlockstyiii; arrange, the absoluto rights of individuate ? 
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without imprisonment or restraint. The right of private 
property consists in every man's, free use and disposal of 
his own lawful acquisitions, without injury or illegal 
diminution. He defines imprisonment to be the confine- 
ment of a person in any wise — as keeping a man against 
his will in a house, arresting him, or detaining him in the 
streets. 

4. These rights, with many others drawn from Magna 
Charta, are incorporated into the declaration of rights of 
the several American constitutions. 



*- 



CHAPTER XXXI. 

PARLIAMENT. 

1. The supreme power in a government is the power to 
make laws. This power, in Great Britain, is vested in 
parliament. Parliament has stood in its present form for 
nearly six hundred years. In the United States, the 
power to make laws is vested in Congress. In* the States, 
it is vested in the legislature. 

2. Parliament consists of three branches : 1. The king ; 
2. The House of Lords ; 3. The House of Commons. Con- 
gress may be considered as consisting of three branches : 
1. The President ; 2. The Senate ; 3. The House of Repre- 
sentatives. Legislatures are composed of three branches : 
1. The governor; 2. The Senate; 3. The House of Repre- 
sentatives. 

How did he define personal security? How did he define personal 
liberty ? What is imprisonment ? • 

" - 4. Into what are these rights incorporated ? 

1. Which is the supreme power in the government ? Where vested in 
the government of Great Britain ? How long has parliament stood in its 
present form ? Where is the supreme power vested in the government 
of the United States ? Where is it vested in the State governments 1 

2. Of what three branches does parliament consist 1 Of what three 
branches does Congress consist ? Of what three branches do the legis* 
latuxes consist ? 
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entitled to their seats in the House of Lords by descent; 
others by being created peers; and others by election, as 
is the case with the sixteen peers who represent the Scotch 
nobility. Members of the Ilouse of Lords are members 
for life. The Senate of the United States is composed of 
two senators from each State, chosen by joint ballot of 
both houses of the legislature, who hold their office for six 
years. The senators in the State legislatures are elected 
by the direct vote of the electors. In some of the States 
senators hold their office for two years, and in others for 
one year only. Members of the House of Commons arc 
elected by the electors from the body of the people. 
They hold office until parliament is dissolved, which 
must occur at the end of seven years, and may occur at 
the will of the king, or within six months after his de- 
mise. Members of the House of Representatives in Con- 
gress are elected by direct ballot of the electors, and hold 
their office for two years. Members of the House of Rep- 
resentatives in the legislature are elected bv direct ballot 
of the electors, and generally hold their office for one 
year. 

6. The crown is hereditary, and the king or queen hold 
their office for life. The presidency is elective, and the 
president holds his office for four years. The governor- 
ship is elective, and the governor holds his office for one, 
two, or three years, according to the time limited in the 
State constitution. 

■ ■■■imi ~ ■ - - — - — - _ , _ 

the peers? What is the number of members of the House of Lords? 
How entitled to seats in that house ? For what time do they hold their 
office ? Of what does the Senate of the United States consist ? How 
elected? For what timo? How are senators in the State legislatures 
elected ? For what timo do they hold their office ? How are members of 
the House of Commons elected ? For what time do they hold their of- 
fice ? How are members of the House of Representatives in Congress 
elected ? For what time do they hold their office ? How are members 
of the House of Representatives in the legislature elected ? For what 
time do they hold their office? 

6. For what time do the king and queen hold their office ? For what 
time does the president of the United States hold his office ? For what 
time do the governors of the States hold their office ? 
7 5 
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CHAPTER XXXII. 

ortr.ANIZATION OF LEGISLATIVE BODIES. 

3. Tin: officer who presides in tiie House of Lords in 
parliament, and manages the formalities of business, is the 
lord chancellor, or such other person as shall be appointed 
by the king's commission. If the king make no appoint- 
mem, the House of Lords may elect a presiding officer. 
If he hi? :t lord, he may givo bis opinion or argue any 
question in that house. 

2. The officer who presides in the Senate of the United 
States is the vice-president, who is president of the Senate. 
In case of the absence of the vice-president from the Sen- 
ate, either supplying the place of the president, or for any 
other cause, the Senate elect one of their number to pre- 
side. The vice-president, when acting as president of the 
Senate, cannot give his opinion or argue any question in 
the Senate, nor vote, unless there is a tie ; and then he may 
give the easting vote. 

u. The officer who presides in the senates of the several 
States is the licii tenant-governor, who is president of the 
Senate. In case of the absence of the lieutenant-governor 
from the Senate, either supplying the place of the gov- 
ernor, or for any other cause, tiie Senate elect one of their 
number to preside. The lieutenant-governor, when acting 
as president of the Senate, cannot give his opinion or 
urgue any question in the Senate, nor vote, unless there is 
a tie; and then he may give the casting vote. 



I. Who prfsiili's in <.}-.<• lime, of Lords? If tin? king moke no 
polntmrntV If In: bo ,i lord, whut rights lins hi' 1 

■1. Who pivsiili's in the Small! of tln> L'niird States? In cane of 
n.b=i>na\ who iuvmiIcs '! Wlicn the vici'-pivsid.mt a>:U tin [irisiduri 
llic Ssi'imti' if li'- iilluwi'i] in p[n--nk mid voto ? 

;l YV);,, •■-. -;.:.■- in the S..-niit.' nf ttii- fifvcral States? What is 
then Culled.' In hi* nlihriici-, wlio preMil, ■«■.' Has d,e lit-u ten author 
or, whuii aciinj.' "a |iicii<iei]l nf the E>eiL:i:e. a I'^'lit tej speak anil vote 
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4. The House of Commons in parliament choose their 
presiding officer, who is known as speaker of the house. 
This choice must be approved by the king. The speaker 
of the House of Commons cannot give his opinion or argue 
any question in the house. 

5. The House of Representatives in Congress choose 
their presiding officer, who is known as speaker of the 
house. The speaker is elected from among the mem- 
bers of the house, and he can give his opinion or 
argue any question in the house. He is also entitled to 
vote. 

6. The House of Representatives in the several legis- 
latures choose their presiding officer, who is known as 
speaker of the house. The speaker is elected from among 
the members of the house, and he can give his opinion or 
argue any question in the house. He is also entitled to 
vote. 

7. As soon as both houses of Congress and of the legis- 
latures are fully organized by the choice of the several 
officers, messages are sent by each house to the other, and 
to the president or governor, informing him that they &re 
organized and ready to proceed to business. The presi- 
dent of the United States then sends his message to both 
houses of Congress, and the governor sends his message to 
both houses of the legislature. The president does not 
appear in person before Congress, nor do the governors 
appear in person before the legislatures. The messages 
are read by the clerk of each house. At the opening of 



4. Who presides in the House of Commons in parliament ? By whom 
chosen ? By whom must this choice be approved ? Can the speaker 
argue any question in the house ? 

5. Who presides in the House of Representatives in Congress ? By 
whom elected? From what body? Is he allowed to speak and 
vote? 

6. Who presides in the House of Representatives in the State legisla- 
tures? By whom elected ? From what body? Is he allowed to speak 
and vote? 

7. When both houses are folly organized, what is the next business ? 
What action do the president and the governors then ta ke? P oes the 
president appear in person before Congress ? Do the 
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parliament, the king, or if a qnecn bo at tho head of the 
g< • verm iient. the qneen appears before parliament and 
drivers a speech in person. 



CUArTER xssin. 

METHOD OF MAKING LAWS. 






1. Thk method of making laws 13 nearly the same in 
Loth bouses of parliament, in both bouses of Congress, and 
in both bouses of the legislature. In parliament, the acts 
of the majority bind the whole. The same is trne in most 
eases in Congress and in the State legislatures. There are, 
however, some exceptions. The constitution of the State 
of New York declares, that "tbc assent of two-thirds of 
the members elected to each branch of the legislature shall 
be requisite to every bill appropriating the public moneys 
nr property for local or private purposes." 

2. At the commencement of cacli session, each bouse 
adopts certain rules by which its proceedings are to be 
governed. They determine the order of business, tbc 
order of debate, what standing committees shall be ap- 
pointed, etc. The presiding officer appoints tbo standing 
committees. 

3. Each house is required to keep a journal of its pro- 
ceedings, and from time to time to publish the same, ex- 
cept such parts as shall require secrecy. In order to 

person before the legists' ures '-' By whom »:■; the me-isa^es read ? Does 
tin 1 king <>r (jiii'i-ii n[!|)r;ir in person ln-foro parliament t 

I. In what limlicH is 111'.' method or making laws nearly the same? In 
what buly dws the majoriiy bind the whole? Is Ihitt the ease in other 
[■■pslntive bodies? What special provision Lb contained in the cunMilu- 
t-oii of New York? 

L'. At thecommiTieement of eaeh session, what, doos eaeh house adopt t 
W'h.i: iin riiey determine 7 Who upiKjiuta the sUindiiif; committees '.' 

3. What is each house required to kot-pt At the oi>enii>£ of the Senate 
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understand the process of legislation more folly,' let as 
notice the proceedings in the Senate. of the State of New 
York on any day of the session. The president of the Sen- 
ate takes the chair, accompanied by some clergyman, at 
the hour to which the senate was adjourned, and rapping 
with the gavel says, " The Senate will now come to order." 
The clergyman then offers prayer. The journal of the 
preceding day is read by the clerk. The president asks, 
"Are there any objections to the journal t If there are 
none, it stands approved." 

4. As soon as the journal is read and approved the 
president announces, "The next order of business is the 
presentation of petitions." Before any petition addressed 
to a legislative body can be received or read, a brief state- 
ment of the contents thereof must be indorsed thereon, 
with the name of the member presenting it. A senator 
(Mr. Stanton) rises in his place and says, " Mr. President, 
I present the petition of — — ." There are a number of 
small boys appointed by the Senate, called pages. One of 
these pages approaches the senator, receives the petition, 
and delivers it to the president of the Senate. The presi- 
dent on receiving the petition says, "The senator from the 

(25th) presents the petition of . It is referred to the 

committee on the judiciary." 

5. If a petition or remonstrance be presented m refer- 
ence to a matter already in the hands of some committee, 
it is referred to that committee. There are generally about 
thirty different standing committees, appointed to investi- 
gate the different subjects which may he referred to them. 

who takes the chair T By whom Is he usually accompanied T How docs 
he call the Senate to order T What is done immediately after the Senate 
to called to order t What is the first order of business? What does the 
president then ask ? 

4. What does the president then announce? What must be indorsed 
on every petition before it is presented 1 How is a petition Introduced ? 
' By whom is the petition conveyed to the president? What does the 
president announce to the Senate on receiving the petition * 

6. If a petition or remonstrance he presented In reforcne 
already in the hands of a committee, to whom is it rol ■ ' 
many standing committees are there in legislative bod '> I 
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0. When all petitions and remonstrances have been pre- 
sented and referred, the president announces, "The next 
order of business is the reports of standing committees." 
A senator iMr. Babcock) rises in bis place and says, " Mr. 
President, the committee on the judiciary to which was 
referred the bill entitled, 'An act to exempt from cxecu- 
tion the homestead of a householder having a family,' have 
had the fame under consideration, have come to s favor- 
able conclusion thereon, and recommend its passage." The 
bill is then referred to the committee of the whole. When 
these committees have reported, the president announces, 
"The ne\l order of business is reading messages from the 
executive." The clerk of tho senate then proceeds to 
read : 



hi? day approved and signed the bill entitled, "An act to 
ii- Delaware Plankroad Company to change the location of o 
'■ ,- Fish. 



The clerk continues to read all other messages from the 
governor. The president then announces in their order, 
" Messages from the other house"' — "Communications and 
reports from government officers," all of which arc read 
by the clerk. 

7. The president then ai in ounces, "The next order of 
business is notices and introduction of bills." There are 
two ways in which bills may lie introduced. A petition 
may be presented to the Senate and referred to a com- 
mittee, and the committee may report a bill. In such case 
a senator (Mr. J'abcock) rises in his place and reports, 
that "the committee on the judiciary, to which was re- 
ferred the petition for that purpose, report a bill entitled. 



i;. What (b-'H tin- pri^idiTit next :Ltin.iiin.-[- '? How is a report made? 
"ii whom is tin' bill il»'l) referred V Am anon as all the standing com- 
siilicra who ar.- tv.l ly have inadr* their ri-jmrt, wlint div? tho presidem 
[■■St announce* By whom an- moisngi-a trotii other bodies read? What 
:ii'»sago from ilio governor in given ? 

7. lo how many ways may hills he introduced? Wliat is the first* 
.Viiat report ia miidu? If tho committee report adversely to tho petition. 



I* ' 
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* An act to repeal certain parts of the Revised Statutes, 
exempting the property of ministers of the gospel from 
taxation.' " If the committee report adverse to the prayer 
of the petitioners, they attach to their report a resolution 
as follows : 

" Resolved, That the prayer of the petitioners ought not 
to be granted." The president then says, u The question is 
on agreeing to the report of the committee. Those in 
favor of the resolution will say, Aye. Those opposed, No. 
The resolution is adopted." 

A senator may give notice that he will, at an early day, 
ask leave to introduce a bill, which notice must state gen- 
erally the, subject-matter of the bill. On the following, or 
any subsequent day, he may ask leave to introduce the 
bilL The question will be on granting leave. If leave be 
granted, the bill is introduced and read by its enacting 
clanse and title. By unanimous consent, it may be imme- 
diately read a second time. If any senator objects to the 
second reading on that day, it cannot be read until the next 
day. As 6oon as it is read a second time, it is referred to 
one of the standing committees or to a special committee. 
When the committee make their report, it is referred to a 
committee of the whole. If the bill be reported from a 
committee on a petition referred to them, it is at once sent 
to the committee of the whole. 

8. At the proper time, when the bill comes up in its 
order, the president of the Senate leaves the chair, and 
calls one of the senators to preside, and the Senate goes 
into a committee of the whole on the bill. The bill is 
then read, section by section, and thoroughly discussed. 

what resolution is attached to the report? How does the president put 
the question of agreeing to the report ? What is the second mode of in- 
troducing a bill ? What must the notice state ? When may the senator 
ask leave to introduce the bill ? What will be the question to be put to 
the Senate ? If leave be granted, what is done ? What part of it is read 1 
When may it be read a second time Y After the second reading, to whom 
is it referred ? When the committee make their report, to whom is it 
then referred? If the bill is reported by a committee, on a petition re- 
ferred to them, to whom is it referred ? 
8. Who presides when the Senate are in committee of the whole ? If 
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n of the whole bill cannot lie completed at 
committee, on motion, rise and report 



iftmjflh 

tliut liiii 

progiv^. The chairmnn of tlio committee leaves tlio chair, 
which is ri'^Liiiied by the president, and the chairman of 
the comiiililee of tlio whole reports to the Senate that 
"the committee- of the whole have bad under consideration 
the bill, entitled 'An act to repeal certain parts of the Re- 
vised S tutu led, exempting property of ministers of tlie 
gospel fi'iim taxation,' have made some progress thereon, 
and ii-]; have to sit again." The question on granting 
leave is then put to the Senate. lJilt if the Senate, in 
committee of the whole, have completed the discussion of 
the bill, tin: chairman reports that "the Senate have 

been in committee of the whole on the bill entitled , 

and after s-mie time spent thereon, the committee have 
eeme to a fivorable conclusion, and recommend its pas- 
sage (with amendments)." The amendments, 'which hare 
been agreed to in committee of the whole, are again of- 
fered in the Senate. The president puts the question to 
the Senate, whether or not they will agree to the amend- 
ment.-; and. it' decided in the alu.nnn.tivc, the question 
then is on agreeing to the report of the committee of the 
whole as amended, and, if decided in the affirmative, it is 
"Ordered, That the bill be engrossed for a third read- 
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grossed. It is then ready for a third reading. When the 
third reading of bills is reached in tlys order of business, 
the bill is read a third time, and the question is pnt by 
the president, "Shall the bill pass? Senators, those in 
favor of the passage of the bill will, as their names are 
called, answer in the affirmative ; those opposed, in the 
negative. The clerk will proceed to call." The clerk 
then calls the names of the senators, and announces that 
" those who are understood to vote in the affirmative are 

," repeating all the names of those he has understood 

to vote in the affirmative. "Those understood to vote hi 
the negative are ," repeating the names of all under- 
stood to vote in the negative. This gives each senator 
au opportunity of being correctly recorded. The names 
are entered on the journal in the affirmative or in the 
negative. It ia then " Ordered, That the clerk deliver 
said bill to the Assembly, and request their concurrence 
therein." 

10. The bill is then taken by the clerk to the Assembly, 
and delivered to the clerk or speaker of the Assembly. 
At the proper time in the order of business, the speaker 
announces: "A message from the Senate has been re- 
ceived, requesting the concurrence of the Assembly to the 

bill entitled ." The bill is then read by its enacting 

clause and title a first time, and, by unanimous consent, is 
immediately read a second time, and referred to the ap- 
propriate committee. At the proper time in the order of 
business, one' of the members of the committee report that 
" the committee to which was reforred the Senate bill en- 
titled have had the said hill under consideration, and 

see no reason why the same should not be passed into a 
law." Or they may report that "they have come to the 



bill read a third time T What question la put by the president ? What 
do™ the clerk then do? What does he announce? For what does this 
give the senators an opportunity T What order is then made ? 

10. What U dona with the bill T What does the speaker announce ? 
Wheat What action is then taken on the bill? To whom referred T 
When does the committee report? What report do the committee 



-^luu to a third reading. The bill it 
nearly the same manner as in the S 
is " Ordered, That the clerk return I 
Senate, and inform them that the As* 
the eame without amendments." 

If the bill has been amended in ti 
" Ordered, That the clerk return the 
Senate, and inform them that tbe Assc 
the same with the amendments thcrcwii 

The bill is then returned to the Senati 
ments. It is announced in tbe Senate 
has been received from the Assembly, inf 

have passed the bill entitled ." It it 

That the clerk deliver said bill to tbe go 
bill is returned from tbe Assembly wh 
the amendments are read in the Senate, a 
pnts the question, whether the Senate wil 
amendments of the Assembly ; and if th 
cided in the atlirmative, it is " Ordered, 
return said bill to the Assembly, with 
forming them that the Senate have ct 
amendments thereto, and have amended I 
ingly." 

The bill as amended is returned to tin 
tbe speaker, at the proper time, annoiint 
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sage lias been received from the Senate, informing that 
they have concurred in the amendments of the Assembly 

to the hill entitled ." " Ordered, That said bill be 

returned to the Senate." When its return is announced 
in the Senate, it is " Ordered, That the clerk deliver said 
bill t6 the governor." The bill is then delivered to the 
governor; and u soon as he examines the same, and ap- 
proves and signs it, he forwards a message to the Senate, 
as follows : 

Br ate or New York , Executive Defahtmbst, 

ALBANY, January 17, 1830. 

To the Senate : 

. I have this day approved and signed the bill entitled . 

Hamiltok Fish. 

The bill is then Bent to the office of the secretary of state, 
where it is deposited, and safely preserved. If the gov- 
ernor does not approve the hill, he sends it back to the 
house in which it originated, with his objections. 

11. In parliament, if the relief sought be of a private 
nature, a petition is first presented. That petition is re- 
ferred to a committee, who report thereon. Leave is then 
given to bring in a bill. If the relief sought be of a 
public; nature, the bill is brought in without any petition. 
When a bill is brought in it is read a first time, and, at a 
convenient distance, a second time; and after each reading 
the speaker puts the question, whether the bill shall pro- 
ceed any further. After the second reading, if not suc- 
cessfully opposed, it is referred to a committee. If the 
bill he an important one, the House resolves itself into a 
committee of the whole. "When in committee of the 
whole, the speaker leaves the chair, and a member is 
appointed chairman. After it has been discussed in com- 

What announcement does the speaker make I What order is than 
entered? When returned to the Senate, what order is made T What 
is done with the bill T What message does the governor return ? What 
la then done with the bill 1 If the governor does not approve of the bill, 
what is to be done ? 
11. Ifa bill in parli 

If the relief Bought b r , _...._ _ . . 

What is done with the bill when brought in T After the second read- 
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mittce of llic whole, the committee rise, and the chair- 
man reports the hill to the House with such amendments 
as the committee have made. 

12. The house then takes up the bill, and tlie question is 
put nu every clause and amendment. It is then ordered 
to he engrossed. After it has been engrossed, it id read 
a third time, and the question put, " Shall the bill pass f 
It' the. hill is agreed to, the title is then settled. One of the 
members is then directed to carry the bill to the other 
house ami desire their concurrence. When a bill is sent 
from the House of Commons to the House of Lords, it ia 
delivered to the speaker. If the House of Lords reject 
the bill, ite, more notice is taken of it. If it be agreed to 
by the House of Lords, a message is sent by two masters 
in chancery announcing that they have agreed to the 
same ; and the bill remains with the House of Lords, if 
they have made no amendments? If amendments are 
made by the House of Lords, the bill, with the amend- 
ments, is sent hack to the House of Commons for their 
concurrence. If the amendments are concurred in by the 
House of Commons, the bill is sent back to the House of 
Lords by one of the members, with a message to acquaint 
them therewith. If the bill originates in the House of 
Lords, the process is nearly the same A bill becomes 
a law when it has received the royal assent. The royal 
assent may he given in person, or by letters-patent under 
his great seal, signed by his hand, and notified in his 
absence to both houses of parliament. When given in 
person, the king comes into the House of Lords, the 
House of Commons is sent for the titles of tiie bills are 
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read, and the king's answer is declared by the clerk in 
Norraan-French. If the king consent to a pnblic bill, 
the clerk declares, Le roy le veut (the king wills it). If the 
king consent to a private bill, the clerk declares, Soitfait 
comme il desire (be it as it is desired). If the king re- 
fuse his assent, the clerk declares, Le roy aviaara (the 
king will advise upon it). 



CHAPTER XXXIV. 

LEGISLATIVE JOURNALS. 

1. On the day prescribed by the constitution, members 
appear in their respective chambers. If the "presiding 
officer has been elected or holds over, he takes the chair 
and calls the body to order. If there be no presiding 
officer, the clerk of the last house calls the members to 
order. The secretary of statu then administers to the 
members the oath of office prescribed by the constitution. 
One of the members offers, and the house adopts, the fol- 
lowing resolution : 

"Bewlved, That the house now proceed to choose a speaker ; thatthe 
list of mem hern be called, and that each, as hie name is called, rise in his 
place and openly nominate the person whom he desires for speaker." 

The member receiving the majority of the votes cast, 
as the list of members is called, is declared to be duly 
elected. Two members are appointed to conduct him to 
the chair. On being conducted to the chair, he delivers 
a short address. A clerk, sergeant-ai-arms, doorkeeper, 

and in whoso presence is it given T By whom is the answer declared 1 
In what language ? If the king consent to a pnblic bill, wliat does the 
clerk declare t U he consent to a private bill, what does the clerk declare 1 
If the king refuse? his assent, what does the clerk declare ? 

I. When do members of legislative bodies appear in their respective 
chambers? By whom are they called to order f Who generally ad- 
ministers the oath of office? What is the usual mode of electing a 
speaker V Who is declared elected 1 What Is generally his first act on 
being conducted to the chair ? What other officers are elected 1 After 



110 LEGISLATIVE JOURNALS. 

and assistant-doorkeepers are elected in the same way. 
The following resolutions are then offered and adopted, 
and orders made : 

" Resolved, That a committee of two be appointed by the speaker to 
wait upon his excellency the governor, and inform him that this house la 
organized and ready to proceed to business." 

" Ordered, That Mr. Monroe and Mr. Townsend be such committee." 

" Resolved, That a committee of two be appointed by the speaker to 
wait upon the honorable the Senate, and inform that body that the house 
is organized and ready to proceed to business." 

" Ordered, That Mr. Bradford and Mr. Graham be such committee." 

"Mr. Monroe, from the committee to wait npon the 
governor and inform him that the house is organized and 
ready to proceed to business, reported, that ' the com- 
mittee had discharged their duty ; and that his excellency 
was pleased to say that he would forthwith communicate 
with the house by message.' " 

The private secretary of the governor then enters the 
house and delivers to the speaker the message of the gov- 
ernor, which is read by the clerk of the house. At the 
conclusion of the reading of the message, the following 
resolution is generally adopted : 

"Resolved, That the message be committed to a committee of the 
whole house, and that ten times the usual number be printed for the use 
of the members of this house, and three hundred and fifty for the use of 
his excellency the governor." 

" On motion, the house then adjourned." 

2. All proceedings in legislative bodies are entered in 
the journal, except when in committee of the whole. We 
will now journalize some of the proceedings described in 
the last chapter, in order that the reader may see the mode 
of recording such transactions. 

"State of New Yoke, 
Senate Chamber, in the* City of Albany, 

Tuesday, March 18, 1850. 

"The Senate met pursuant to adjournment." 
" Prayer by the Rev. Dr. Potter." 

all the officers are chosen, what resolution is offered ? What order is 
made ? What report does the committee make ? By whom does the gov- 
ernor send his message to each house ? By whom is the message read \ 
What resolution is offered at the conclusion of the reading of the message ? 
2. Wliat proceedings are entered in the journal ? How is the journal 
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"The journal of yesterday was read and approved. 

" Mr. Stanton presented the ' petition of ,' which 

was referred to the committee on the judiciary. 

" Mr. Babcoek, from the committee on the judiciary, to 
which wae referred the bill entitled, ' An act to exempt 
from execution the homestead of a householder having a 
family,' reported the same for the consideration of the 
senate, which was committed to a committee of the whole. 

"A message wae received from the governor in the 
words following: 

State or New York, Executive Depabtmeet, 
Albany, March 18, 1630. 
To tee Senate: 

I bare this day approved and signed the bill, entitled 'An act to 
authorize the Delaware Plankroad Company to change the location of a 
portion of their road." UAWLTON Fihm. 

"Mr. Cross gave notice that he would at an early day 
ask leave to introduce ' A bill to incorporate the Oswego 
Hospital.' 

" In pursuance of previous notice, Mr. Beekman asked 
for and obtained leave to introduce a bill entitled, 'An act 
to revise and condense into one, the several acts relating 
to the harbor- masters of the port of New York,' which 
wae read the first, time, and by unanimous consent was 
also read the the second time, and referred to the com- 
mittee on commerce and navigation. 

"On motion of Mr. Upham, 

"Rooked, That the canal com mi asi on era report to the senate what 
action has been bad by them, In relation to the supply of water for the 
Erie Canal, between Tonawanda and Montezuma. 

" The bill entitled, 'An act to reorganize and regulate the 
common -schools and the board of education, in the city of 
Brooklyn,' was read a third time and passed, a majority of 
all the members elected to the Senate voting in favor there- 
of each day commenced? What 1b generally the first act ? What la the 
first order of business? What record Is made of the presentation of peti- 
tions and remonstrances ? What record is made of the reports of stand- 
ing committees? When a message Is received from the governor, what 
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i>f, and three fifths of all the members elected to the Senate 
l<t'iiif,'[n'L'ji'tit on the finnl passage thereof, as follows: (here 
Cullow tin.; names of all tlio senators voting on the bill.) 

" Onli.'l. That tiie clerk deliver said bill to the As- 
j-embly, and request thoir concurrence therein. 

"Tin. 1 Semite then resolved itself into a committee of 
the whole upon the bill entitled, 'An act to repeal certain 
j.arts i if tin? lie vised Statutes exempting property of rain- 
i^teia of tin; gospel from taxation,* and after some time 
sient [heiv.m, Mr. Cook, from the said committee, re- 
ported in I'mor of the passage of the same with amend- 
iiicnlr., whirl, report was agreed to, and said hill ordered 
It. lie <.■iignii.se J for ft third reading. 

"On motion of Mr. Carroll the Senate then adjourned 
until in nVloek to-morrow morning. " 



CHAPTER XXXV. 

ItKYlSEl) STATUTES. 

I. Km u Si.it,> In ihe I'tii.m has consolidated and ar- 
ranged in !inpri>pri;-.te eliaptrrs, titles, and sections the 
several hlanu.-- of ihe Slate. These statute.-, thus ar- 
ranged, are Kiiuwii ;\* the Revised Statutes of tliu State. 
Changes may be mailc in these statutes by subsequent 
I:iwb, and aiiir many years the i-Iatittcs may need a 
further rvvUnii. The UcvUe.l Statutes of some of the 
State* are i-\ti udeil t<> none than two thousand pages, 
and of all the Slate i" more than fifty thousand pages. 
It has aln :e!y been Mvii ilia! there is "a great similarity 

n «.rd i- ».;..!■ .■fil..-t:.i^lri..!ir,^.,fl,:|;-' What nnlcr Is made! Wl.at 
F..-..HI .* ...:!■!.• ..f ill.- .li«-..-.....ri ■■( )>ill.« .•< f ..uiu.n.-,. „t tin- » li»lo ! 

I It.... |„.n .;„], S:n mn^il nn Hatim-? What .it.' iln-w 

<:;,tnbn iliuMirtjn--. J r ; .M.-.l; I ;.n m;v of tin: s-uuol. s t.r clinnpd tiy 
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in the constitutions of the several States. It may here 
be remarked that there is as great similarity in the laws 
founded upon the constitutions, as in the constitutions 
themselves. There is also in many instances a striking 
resemblance between these statutes and the existing 
statutes in England. I shall, in the following pages, give 
as fall description of these statutes as the limits of this 
work will admit. 

2. A minute description of every point, line, direction, 
and distance in the boundary of the State is minutely de- 
scribed in the Revised Statutes. Such description some- 
times extends through several pages. It is then declared 
that the sovereignty and jurisdiction of the State extends 
to all places within the boundaries thereof; but the extent 
of snch jurisdiction, over places which have been ceded 
to the United States for forts, arsenals, dock-yards, light- 
houses, hospitals, etc., shall be qualified by the terms of 
such cession. It is made the duty of the governor and of 
all the subordinate officers of the State, to maintain and 
defend its sovereignty and jurisdiction. 

3. In Massachusetts, about forty places have been ceded 
to the United States for similar purposes to those above 
mentioned. In New York, about fifty places have been 
ceded for like purposes. The cession of these places to the 
United States does not generally prevent the execution, 
within their boundaries, of any process, civil or criminal, 
under the authority of the State, except so far as such 
process may affect the real or personal property of the 
United States therein. The boundaries of all these places 
are minutely described. 



_. it described In the statutes of most of the States? What 

Is then declared t Howls the Bove reign ty and jurisdiction of the State 
over places ceded to the United States qualified! What Is nude the 
duty of the governor and all subordinate officers of the State 1 

3. How many places are ceded to the United States in the State of 
Massachusetts ? How many in New York T What does the cession of 
these places not prevent T 
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■1. The division of the State into connties,and a minute 
description of the boundaries of each county, is given. 
Tlte division of the counties into towns, with the bounda- 
ries tif each town, is given. The boundaries of each city 
in tin; St nte, and the boundaries of each ward in each 
city, are given. The State is also divided into senatorial, 
cuiigre^ioiia], and judiciary districts, the boundaries of 
wliii-li :u'i' minutely described. In the State of New York 
the description of these divisions and boundaries occupies 
more tlitm two hundred pages of the Revised Statutes. 

.'i. The statutes, iu moat of the States, then describe the 
several oIKccrs in the State, with their qualifications and 
tenure of office. These officers are divided into throe 
elates: 1. Legislative; 2. Judicial; 3. Executive. In 
the State of New York a fourth class is added, called 
administrative officers. No person is competent to hold 
a civil office under twenty-one years of age, nor unless he 
he a citizen of the Stato at the time of his election or ap- 
pointment. 



CHAPTER XXXVI. 

MODE OF ELECTING STATE OFFICERS. 

1. The statutes next describe the mode of electing pub- 
lic officers. The mode adopted in a majority of the States 
is as follows. The secretary of state causes to be delivered 
to the sheriff, clerk, or county judge in eacii county, a 
notice in writing specifying the ofliccrs to be chosen at the 
next regular election. lie also causes the same to be pub- 

4. What boundaries aro noxt described ? What space docs this de- 

Ecri|>ti'iii occupy in the Revised Statute* r.fN'i'w York. 

.1. What is ni-;t described '.' Into vrhut three classes arc tliese officers 
divided? Whnt fmnli class is added in the Kiatci.f NYw York? How 
old ni'i^t a i.ir^in be to bold oflice V Where must ho reside'.' 

1. What do the statutes next describe? What mode is here given 1 



WrP- T^r 
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listed in the State paper once in each week from the date 
thereof to the time of election. The sheriff, or other officer 
who receives the notice from the secretary of state, forth- 
with delivers a copy of such notice to the supervisor or 
one of the assessors in each town or ward in his county. 
He also causes a copy of the notice to be published in all 
the public newspapers in the county. The supervisors, 
assessors, and town-clerk in the several towns, and the 
common council in cities, designate the places for holding 
the election. 

2, The inspectors of each election district meet at the 
time and place when and where the election is to be held, 
and organize themselves as a board. They appoint one of 
their number chairman, who administers the oath of office 
to the others, and one of the others administers the oath to 
the chairman. They then appoint a clerk, to whom the 
chairman administers the oath. When the poll is opened, 
proclamation thereof is made. The polls are usually 
opened at sunrise and close at sunset. 

3. The electors vote by ballot. The ballots are so 
folded as to conceal their contents. Each elector deliv- 
ers his ballot to one of the inspectors in presence of the 
board. If any person offering to vote is challenged by 
one of the inspectors, or by any elector who has voted at 
that poll, one of the inspectors tenders to him the follow- 
ing preliminary oath : 

" Ton do swear that you will fully and truly answer all such questions 
bb shall be put to you touching your place of residence and qualifications 
an elector." 

One of the inspectors then questions the person offering 
vote. If the challenge is not withdrawn, and the elector 




io gives notice of the election? How? How does the sheriff give 
x»*3tice in his county ? Who determine the place of holding elections ? 

2. Where do the inspectors meet? What do they appoint ? How is 
tVhe oath of office administered ? For what time are the polls usually 
k«pt open? 

o. How do the electors vote ? How are the ballots folded ? To whom 
<*°^s each elector deliver his ballot ? By whom may any person offering 
^o vote be challenged ? What oath is then tendered to him ? After this 
Preliminary oath, what is done ? If the challenge is not withdrawn, what 
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insists on his right to vote, one of the inspectors adminis- 
ters to him the following oath : 

" You do swear that you have been a citizen of the United States for 
ten days, and are now of the age of twenty-one years ; that yon have been 
an inhabitant of this State for one year next preceding this election, and 
for the last four months a resident of this county ; that yon bar© been 
for thirty days next preceding this election a resident, and that yon are 
now a redden t r of this election district in which yon ofler to vote ; and that 
yon have not made any bet or wager, and are not directly or indirectlv 
interested in any bet or wager depending upon the result of this election. 

If any person offering to vote refuses to take the above 
oath, his vote is rejected. 

4. Separate boxes are prepared and properly labelled. 
They are locked before opening the polls, and the key 
delivered to one of the inspectors. An opening is made 
sufficiently large to admit a single ballot, through which 
the ballots are inserted. A list of the persons voting is 
kept by the clqrk, and a list of the ballots cast by each 
voter. As soon as the polls are closed, the inspectors pro- 
ceed to canvass the votes. The poll-list is examined and 
corrected. One of the boxes is opened . nd .the ballots 
therein counted, unexamined, except so far as to ascertain 
that each ballot is single. If two or more ballots are so 
folded together as to present the appearance of a single 
ballot, they are destroyed, if the whole number of ballots 
exceed the whole number of voters. If the whole num- 
ber of ballots exceed the whole number of voters on the 
poll-list, the ballots are replaced in the box, and one of 
the inspectors draws out and destroys as many ballots un- 
opened as are equal to such excess. 

5. The inspectors then proceed to open and count the 
ballots. They make out a statement of the result, and at- 



other oath is administered ? If the person offering to vote refuses to take 
the prescribed oath ? 

4. In what are the ballots deposited? How are the ballot-boxes made 
and secured ? What list is kept by the clerks ? As soon as the polls are 
closed, what do the inspectors proceed to do ? What is first examined f 
Are the ballots examined before they are counted ? If two ballots are 
folded together? If the whole number of ballots exceed the whole 
number of voters ? 

5. What is the next action of the inspectors ? What do they make 
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tach one ballot of each kind to the statement. They also 
attach such ballots as they deem defective. The state- 
ment is certified by the inspectors to be true. A copy is 
filed in the office of the town or city. The original state- 
ment is delivered to the supervisors. 

6. The supervisors, or assessors, form a board of county 
canvassers. They meet at the office of the county clerk. 
The clerk of the county is the secretary of the board. 
They elect a chairman. The clerk administers the oath 
to the chairman, and the chairman administers the oath 
to the members of the board. A majority is sufficient to 
constitute a quorum. The original statements are pro- 
duced, and the board proceed to estimate the vote of the 
county, and make a statement thereof. The statement is 
delivered to, and deposited with, the county clerk. 

7. The county clerk records the statement of the board. 
He then prepares three certified copies. He deposits in 
the post-office one directed to the governor, one to the 
secretary of state, and one to the comptroller. The county 
clerk prepares certified copies for persons declared elected 
in the county, and delivers one of such copies to each per- 
son so elected. He also transmits a list to the secretary 
of state. The secretary of state files the certified state- 
ment of the county clerks. He appoints a meeting of the 
State canvassers at his office. The secretary of state, 
comptroller, State engineer, attorney-general, and treas- 
urer are the State canvassers, three of whom are suffi- 
cient to form a quorum. 

8. Hie board, when convened, proceed to determine 



«ut ? What do they attach to the statement ? How certified ? Where 
Ms a copy filed ? What is done with the original statement ? 

6 . Who form a board of county canvassers ? Where do they meet 1 
ZWfrVl M) is the secretary of the board ? By whom is the oath administered ? 
~^Vhat number constitute * quorum ? What does the board proceed to 

~te oat ? To whom is it delivered ? 

7. By whom recorded ? What does the county clerk prepare ? To 
rhom does he send certified copies ? What does the secretary of state 
le? What meeting does he appoint? Of whom does the board con- 
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and declare what State officers have been duly elected 
by the greatest number of votes. They make a statement, 
and deliver the same to the secretary of state. The secre- 
tary of state records such statement in his office. He 
transmits a certified copy to each person thereby declared 
elected. He also publishes the same in one or more news- 
papers in each senatorial district in the State. 

9. This is substantially the process of electing State, 
county, and town officers in the State of New York. This 
plan is adopted in most of the States. Some of the States 
have, however, adopted a plan slightly different Each 
State has the right to adopt such plan as may appear to 
them to secure the unbiased expression of the will of the 
people. 



CHAPTER XXXVH. 

MODE OF ELECTING NATIONAL OFFIQEBS. 

1. Kepresentattves in Congress are elected in the sev- 
eral congressional districts in the same manner as State 
officers are elected. The election occurs once in two years, 
at the time of the general election. Senators in Congress 
arc elected by the joint ballot of both houses of the legis- 
lature. Each senator, so elected, holds his office for six 
years, unless elected to fill an unexpired term. 

2. In electing the president and vice-president of the 
United States, the electors do not vote directly for the 
candidates. Each State is entitled to the same number 



8. What action do the board take? To whom delivered? By whom 
recorded ? To whom does he transmit certified copies? 

9. Do all the States adopt precisely the same plan ? What right has 
each State ? 

1. How are representatives to Congress elected in the several States? 
How often does such election occur? How are senators in Congress 
elected? 

2. Do electors vote directly for president and vice-president ? To what 
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of votes, in the choice of president and vice-president, as 
it is entitled to members in both houses of Congress. 
Each State nominates and elects this number of electors 
to vote for president and vice-president. The process of 
giving notice, voting, and making returns to the State 
canvassers is the same as in the choice of State officers. 

3. The secretary of state transmits to each elector a cer- 
tificate of his election. The electors meet at the capital 
of the State on the first Wednesday in December after 
the election. When assembled, they are known as the 
electoral college. They first fill all vacancies, then choose 
a president and secretary from their own number. The 
secretary of state then produces three lists of the names 
of the electors, under the signature of the governor, with 
the Beal of the State affixed thereto, and delivers them 
to the chairman. The electors then proceed to vote by 
ballot for president and vice-president They make dis- 
tinct lists of all persons voted for as president and as vice- 
president, and the number of votes east for each. They 
affix to this list a list of the electors received from the 
secretary of state. They seal up the same, and certify 
thereon that lists of the votes of the State for president 
and vice-president are contained therein. The electors 
appoint a messenger to take charge of the same and de- 
liver it to the president of the Senate, at the seat of gov- 
ernment of the United States. A similar list is forwarded 
by mail to the president of the Senate, and another to the 
judge of the United States District Court, in the State. 

nmnber of votes is each State entitled in the choice of president and 
vice-president ? What does each State nominate and elect t What is 
the process of giving notice, voting, and making returns T 

8. What does the secretary of state transmit to each elector? When 
and where do the electors meet 1 When assembled, by what name are 
they known ? What is their first action ? What lists does the secretary 
of state then produce 1 Under what signature and seal T How do the 
•lectors vote ? What lists do they make ? What do they affix to this 
hat t How indorsed ? What indorsement Is made thereon J What do 
the electors then appoint t For what purpose? To whom is a similar 
list forwarded by mail 1 
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CHAPTER XXXVIII. 

OFFICIAL DUTIES. 

1 . All State and national officers are obliged to take 
an oath before entering upon the duties of their office. 
The President swears, "That he will faithfully execute 
the office of President of the United States, and will, to 
the best of his ability, preserve, protect, and defend the 
Constitution of the United States." The State officers 
swear that they will support the Constitution of the 
United States, and the constitution of their own State, 
and faithfully discharge the duties of their office accord- 
ing to the best of their ability. 

2. The king or queen of England swears to govern the 
people of the kingdom of England, and the dominions 
thereto belonging, according to the statutes of parliament 
agreed on, and the laws and customs of the same ; that 
he will cause law and justice in mercy to be executed in 
all his judgments; that he will, to the utmost of his 
power, maintain the laws of God, the true profession of 
the gospel, and the Protestant reformed religion estab- 
lished by the law ; and that he will preserve unto the 
bishops and clergy of the realm, and to the churches 
committed to their charge, all such rights and privileges 
as by law do or shall appertain unto them or any of 
them. The oath of the king binds him — 1. To rule ac- 
cording to law ; 2. To execute judgment in mercy ; 3. To 
maintain the established religion. 

3. The president is commander-in-chief of the army 

1. What are all State and national officers required to do before enter- 
ing upon the duties of their office ? What oath does the president take ? 
What oath do governors take ? 

2. What oath does the king take ? To what three acts does the oath 
of the king bind him? 
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and navy of the United States. Governors are declared, 
in the State constitutions, to be commanders-in-chief of 
the military and naval forces of the State. The king is 
the generalissimo, or first in command, of the army and 
navy of the kingdom. He is regarded as the fountain 
of justice, and general conservator of the peace of the 
kingdom. He establishes courts and appoints the jndges 
thereof, who hold their office during good behavior. All 
proceedings of the courts are conducted in the name of 
!he king. 

4. The United States judges are appointed by the pres- 
ident, and confirmed by the Senate. They hold their 
office during good behavior. United States courts are 
established and regulated by Oongress. State courts are 
established and regulated by State legislatures. In most 
cases the State judges are elected Tby the people. In some 
States they are appointed by the governor, and confirmed 
by the Senate. Their term of office is generally limited 
to a definite number of years. The proceedings of the 
courts generally run in the name of the people of the 
State. 

5. " In every monarchical government, " says Sir Wil- 
liam Blackstone, " it is necessary to distinguish the prince 
from his subjects, not only by the outward pomp and dec- 
oration of majesty, but also by ascribing to him certain 
qualities as inherent in his royal character distinct from 
and superior to those of any other individual in the na- 



8. What position does the president hold in the army and navy of the 
United States ? What military position do the governors hold by the 
State constitutions ? What position does the kinjr hold in the army and 
navy? How is he regarded in the administration of justice? What 
does he establish and appoint ? How long do judges appointed by the 
king hold their office ? La what name are the proceedings of the courts 
conducted? 

4. In the United States government, how are the judges appointed ? 
For what time? Sy whom are United States Courts established? By 
whom are the State courts established and regulated? How are the 
State judges appointed ? For what time ? In whose name are the pro- 
ceedings of the courts conducted ? 

5. What does Sir William' Blackstone say is necessary in every mon- 

6 
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tiun. Tin' philosophical mind considers the royal person 
merely as unc man appointed by mutual consent to pre- 
side over many others. But the mass of mankind would 
become insolent and refractory, if they were taught to 
consider their prince as a man of no greater perfection 
than tli em selves, The law, then/ore, ascribes to the king 
in his high political character, aer tat n attributes if a great 
and traiif, infant nature, by which the people are fed to 
coiui'J' i- him in the light of a superior being ; and to pay 
him that AWfDL BSsi'Ecr which may enablo him, with 
greater ease, to carry on the business of government 
The first of these attributes is sovereignty. The king's 
person is sacred, and no power on earth can try him in a 
criminal way, much less condemn and punish him." 
Brae ton says: "The- king is the minister of God on 
earth ; tliat every power is under him, and he is under no 
one hut God. It is a maxim of law that the king can, do 
no wrong. The law ascribes to the king absolute perfec- 
tion. The king is not only huyipohU' if ib/mg wrong, but 
even of thinking wrong. lie can never mean to do an 
improper act. In him. is no folly or weakness. The law 
also ascribes to him absolute immortality. The king 
nevI'.is die*. Henry, Edward, George may die, but the 
king survives them all." 

6. The people of the United States have adopted the 
philosophic view. They regard tbeir ollicers of govern- 
ment only as servants or agents authorized to perform 
certain duties, according to the laws of the State and 



archkal government '.' How does, the philosophical mind view the royal 
j ? s ■ l-! i- : : i '' U' !.:■.: : ■ i ?. t r 1 1 t-r I -- : r x ivni;;..i rn:nlrr C. J i ls mass of miuikind insolent 
and refractory? What duos the law, therefore, aecribe to the king! 
How are the poopl,' led to consider tin: king ? What do they pay liiin 1 
What is the tivyt of tlirr-u aurihut.es "'. How is tin.' king's ix-rain re- 
|.-;inl' i\ ".' Cii'i tii- 1"' T rli-ti nt'd puni.-lird lor uuv oll'inv'; What does 
llructon say of the king? What power is under him Y Wliat power is 
he under'.' What d.ii-s tho law aseriln; to the kinjj'r Of what is the 
king incapable '! Wlim does' lliu law ascribe to him'; Docs tho king 

do they regard their oliker 
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nation. The great mass of the American citizens are 
taught to consider them as men of no greater perfection 
than themselves. They are not regarded in the light of 
superior beings, nor is there any theory of law to inspire 
that "awful respeot." Presidents can do wrong; gov- 
emors can do wrong; magistrates can do wrong. They 
are held accountable to the people for all their acts. 

7. The king has power to make treaties ; to send and 
receive ambassadors ; to make peace and declare war ; to 
grant letters of marque and reprisal. These powers be- 
long to the national government in the United States, 
and the States have no authority in these matters. 

The king is the fountain of ho'nor ; and honor and office 
are regarded as inseparable. In the United States, the 
people are the fountain of office ; and all titles of honor 
are abolished. 

The king is the arbiter of commerce, in — 1. Regulating 
trade ; 2. Regulating weights and measures ; 3. Coining 
money. These powers, in the United States, are vested in 
Congress. They are uniform throughout the government. 
Most nations have regulated their standard of measures 
of length by comparison with parts of the human body. 
Henry I. commanded that the yard should be made of 
the exact length of his own arm ; and this became the 
standard of measure of length. The other measures were 
obtained by multiplying or dividing the standard yard. 
Gold and silver alone arc a legal tender in England. The 
same law prevailed in the United States previous to the 
rebellion. 

of the American people taught to consider them? Are they regarded as 
superior beings? Is there any theory of law to inspire that "awful 
reipectf" To whom are all the officers of government held respon- 
sible ? 

7. What powers are mentioned as belonging to the king ? In whom 
are these powers vested in the United States ? Who is the fountain of 
office and honor in England ? Who in the United States ? In what is 
the king the arbiter of commerce ? In whom are these powers vested in 
the United States ? How have most nations regulated their standard of 
measure ? What did Henry I. command ? How were the other meas- 
ures obtained ? What is made legal tender in England ? In the United 
States? 
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ft. The ting is the supreme head of tho Church in 
England. King James I. declared, "that as it is atheism 
and blasphemy to dispute what the Deity may do, so it is 
presumption and sedition in a subject to dispute what the 
king may do in the height of his power." In the Stale 
and national governments of the United States, all con- 
nection of Church, and State is expressly prohibited. 

9. Tho president can convene Congress, or the Senate 
alone, on extraordinary occasions. The governors of tho 
several Stales can conveno the State legislatures; and the 
king has the same power in reference to parliament 
The vice-president, when acting as president, possesses 
all the powers of the president ; and the lieutenant-gov- 
ernors, when acting as governors, possess all tho powers 
of the governors. The secretaries of state have the care 
of all books and papers deposited in their office. Comp- 
trollers and treasurers, or secretaries of the treasury, 
superintend the fiscal concerns of the State and nation, 
and manage the same in the manner required by law. 
The treasurer receives all moneys paid into the treasury. 
The attorney -general prosecutes and defends all civil 
suits in which the State or nation arc a party. 

8. What posit ion do™ the king hold in tho Church? What did King 
James 1. declare 1 I* there any connection between Church and Slate in 
tho Static and national governments of tin.- 1'nited States 1 

9. When may th<- president fiill n;i extra Hcssion of Congress or of the 
Senate? What [lowers in this respect have, the governors of States? 
What power has the king? What powers belong to the vice-president 
when ho acts as president* What powers belong to lieutenant-gover- 
nors when they act an governors ? (If what lioes tho secretary of state 
have the care 1 What do comptrollers and treasurers, or secretaries of 
the treasury, superintend? What does ttie treasurer receive? What 
suits does tho attorney general prosecute and defend ? 
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CHAPTER XXXIX. 

CODNTY AND TOWN OFFICEB3. 

3. We have already Been that the States are divided 
into counties, and that the counties are divided into towns. 
Each county is a hody corporate, and each town is a 
body corporate. In their corporate capacity they may 
rub and be sued ; purchase and hold real or personal 
property for corporation purposes ; and nee or dispose of 
corporate property in snch manner aa may be deemed 
conducive to the interests of its inhabitants. Towns hold 
town meetings, and select their town officers. County 
officers are also elected, — such as connty treasurer, county 
clerk, sheriff, and district attorney. The county treasurer 
receives all moneys belonging to the connty, and applies 
the same in a manner prescribed by law. The county 
clerk has the custody of the books and records of the 
connty. The district attorney prosecutes, on behalf of 
the people, all criminal suits. 

2. The sheriffs of counties are invested with great 
powers. In England, three names are presented to the 
king by the judges, and the king selects one of the three, 
whom he appoints sheriff for four years. As keeper of 
the king's peace, he is the first man in the county, and 
superior in rank to any nobleman therein. 1. He may 
apprehend, and commit to prison, all persons who break ' 
the peace, or attempt to break it, and may bind any one 
in a recognizance to keep the peace. 2. He is bonnd, by 

1. How are States divided! What la each county and town? In 
their corporate capacity, what may they dot For what purpose do 
towns hold town meetings? What county officers are elected 1 What 
does the county treasurer receive? Of what has the connty clerk the 
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other degrees of kindred. Parental solicitude for the 
welfare of children, and the constant exercise of paternal 
advice and restraint, haa greater influence in protecting 
the morals and securing the happiness of society, than all 
civil authority. 

2. Marriage, in England and in the American States, 
is declared to be a civil contract The law treats it as it 
treats all other civil contracts, allowing it to be good and 
valid in all cases where the parties, at the time of mak- 
ing it, were competent, willing, and actually made such 
contract. The impediments to marriage by the Roman 
civil law were: Ndn-consent of parents; want of age; 
want of citizenship ; natural defects of mind or body ; ■ 
consanguinity ; affinity. The general rule for prohibition 
on account of consanguinity and affinity was: " All snch 
as are real parents and children to each other, or in the 
place of parents and children, are forbidden to marry to- 
gether." In the right line of parents and children, mar- 
riage was prohibited ad injmitum, whether the relation 
of parent and child was derived from nature, or introduced 
by adoption. Marriage in the right line was forbidden 
on account of affinity, no legs than consanguinity. This 
provision extended equally to freemen and to slaves. 
The statutes of New York declare that all marriages 
between parents and children, including grand-parents 
and grand-children of every degree, ascending and de- 
scending, and between brothers and sisters of the half- 
blood, as well as of the whole blood, are incestuous, and 
absolutely void. These are the only prohibitions on ac- 
count of consanguinity and affinity. The Code Napoleon 
has adopted precisely the same extent of prohibition, as 

effect of parental solicitude for the welfare of children, and the constant 
exercise of paternal advice and restraint t 

9. Where is marriage declared to be a civil contract only 1 How does 
the law treat it ? When is It valid ) What were the impediments to 
marriage by the Roman civil law? What was the general rule for 
pruhibition on account of consanguinity and affinity 1 To what extent 

Prohibited in the right line ? What do the statutes of the State of New 
ork declare as to the prohibition of marriage on account of consanguin- 




forming the impassable line botwcoo lawful and incestu- 
ous marriages. In the twenty -second century of the 

history of the world, marriage between brothers and siBters 
of the half-blood was not prohibited. Abraham, the pa- 
triarch and founder of the Jewish nation, married his 
sister of the half-blood, as appears from the twelfth verse 
of the t wentieth chapter of Genesis. When the Lovitical 
law was given, theee marriages were prohibited. 

3. In most of the United States, marriage between 
uncles and nieces, and annts and nephews, is prohibited. 
This is in accordance with the Lcvitical law. It is not 
prohibited in all the States, as we have seen. From the 
time of the Emperor Claudius to that of Constantine, the 
marriage of a brother's daughter was allowed. In Massa- 
chusetts, <>hio, and several other States, marriage be- 
tween nearer of kin than first cousins is prohibited. 

i. Persons of unsound mind are incompetent to make 
a marriage contract. To constitute a valid marriage, ac- 
cording to the laws of England, it is necessary — 1. That 
the parties be not within the prohibited degrees of con- 
sanguinity or affinity ; 2. That the male be of the ago of 
fourteen, and the female of the age of twelve, with the 
consent of parents or guardians ; 3. Of the age of twenty- 
one years, without the consent of parents or guardians; 
4. That the parties be of sound mind ; 5. That the parties 
be single ; G. That they consent to the marriage ; 1. That 
the marriage be celebrated in pursuance of the publication 
of bans or license; S. That the marriage be celebrated 
by one authorized to celebrate the same. Marriages 

iij '; V. I. ,r n-trrl.w* «t- t-o ..II. t, . t. <■■■•■■:,■• -.!■* -n^uii^-jUii'*' hi tb« 
Code Napoleon '.' \\ !mt rrluiivc iliil Alualmm marry '( Ijy what law of 
tin.' Juwa was Mich ni:iiriiL<,'i-H prohibited 1 

S, What liuirriii;:('n nn- oiukibinrd by tin: Lcvitical law ? Wlint is the 
rul i' in nun of tin- ^tat.-s .if the. Union 1 Are marriages of uncles and 
niece? [iroliiliit'id in all the SfiLt.-s : Fur what time were such niarriapa 
allowed by the llomun (juverununit 1 What is the rule of marriage na 
to cuniiiinguinity in Massachusetts 7 

•I. Whut is tin: rule ns to [n-rsoiis of unsnuiul mind ? To constitute & 
valid nuirriaye according to the Iiiiv.h of England, what is m;cossary T 
Within what degree of ceNsui^uinity U r.iuiTia^c j- rob ibi ted ill Eug- 
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within the fourth degree of kindred are prohibited in 
England. In calculating degrees of kindred, they begin 
at the degree in which one stands from the common 
ancestor of both, and count back to the common ancestor, 
reckoning one for each degree. They then descend on 
the other line, counting one for each degree, until they 
arrive at the degree of the second party. Brothers and 
sisters stand in the second degree of kindred. Uncles and 
nieces, and aunts and nephews, stand in the third degree. 
Cousins stand in the fourth degree of kindred, and are 
allowed to marry in England. 

5. No marriage is valid without the free and voluntary 
consent of the parties. A marriage procured by force or 
fraud is void. It is proper, in case such marriage occurs, 
that it should be declared null and void by a court having 
competent jurisdiction ; as also in the case of the marriage 
of persons of unsound mind. By the common law of 
England, males of fourteen years of age, and females of 
twelve years of age, were capable of entering into a valid 
marriage contract, with the consent of parents or guard- 
ians. Marriage before that age is voidable, at the 
election of either party, on arriving at the age of consent. 
In Massachusetts, males under twenty-one years of age, 
and females under eighteen years of age, are not allowed 
to marry without the consent of their parents or guar- 
dians. Consent of parents or guardians was required at 
all ages by the Roman civil law, unless the children had 
been emancipated, or were out of the parent's power ; and 
i£ such consent from the father were wanting, the mar- Ar 

age was void. 



? How are degrees of kindred calculated? In what degree do 
brothers and sisters stand ? In what degree do aunts and nephews 
■f nd? In what degree do cousins stand ? 

45. What is the effect, if the marriage be procured by force or fraud ? 
"WTifii is proper in such case ? What is the legal age of consent by the 
e*** s imon law of England? Is a marriage before that age binding? 
"VVliat is the rule as to the age of consent in Massachusetts? What 

the rule as to the consent of parents or guardians by the Roman 

law? 
9 6* 





il, All llii' States Iiavo prohibited second marriage 
.luring the lifetime of the former husband or wife, unless 
tin' tiiiiiTiii.^o of such former husband or wife shall have 
lu'i'ii iiiitiullL'd or dissolved for some cause other than the 
wrung in! 1.1 f the party wishing to marry, or unless such 
funtiiT liu.-hatiel or wile shall have been sentenced to im- 
prisonment, for life. The second marriage is void, and In 
tun:-! file's punished by imprisonment iu tho state-prison. 
In N.u York, if tlie husband or wife absent himself or 
hi'iM'll' fur the space of five successive years, without be- 
in^ known In the other to bu living during that time, and 
tin- oilii'f Auitt marry, the marriage will bo void only from 
tin' tin if its nullity shall be pronounced by the court, and 
llii'i-c is in. penalty for such marriage. Polygamy was 
formerly allowed among the Jews, and is now allowed 
among the Mohammedans and Mormons. 

7. Tin) inodo of celebrating a marriage differs very 
inalerinlly in the different States. In some of the States, 
it in i'i'i[iiiri'd that all persons intending to be joined in 
marriage shall cause a notice of their intentions to be 
entered in the clerk's otliee of the town where caeli may 
respectively dwell, at least fourteen days before their 
marriage. The clerk is required to publish such notice, 
cither by posting in some public place in the town, four- 
teen days at least before the marriage or by making a 
public proclamation thereof at three public religions 
meetings in the town, not less than three days distance 
from each other. A certificate of publication is to be 
delivered by the clerk to the parties, which is to be de- 
livered to the jniiiL-.ter or magistrate, in whose presence 



li. What is tin' Imv in tin? povithI Ptixti's (is In s-cenil marriages? 
Whal is 111.' lumilty At hi.-miiv ..r [-.ly^amyV At wlmt time after 
tin- ili«i]>]«'iirniHVnf hujilKiml or wife, witii.m- ti.'in-- bis .ivi, to he living, 
jnnv the iiiIut linirrv without ini'urriii^ tin- ]«'ii;ilr v '.' When: was 
]M.ly{r«iiiy f..rm.Tly allowed '.< Wle-re is il nmv allowed"? 

niform mode of rok'limtinji m:ii-ri:i-.:.' in tho several 
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clerk give 1 What is to he delivered by tho clr-rk lo the- jwrtio-. 
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the marriage is to be celebrated, before he proceeds to 
solemnize the same.. After the notice of intentions of 
marriage is entered with the clerk, if any person shall 
forbid the bans, and shall assign his reasons therefor in 
writing, and leave the same with the clerk, the clerk shall 
withhold the certificate, and submit the objections to the 
justices of the peace. The justices give notice to the 
persons who propose to be married, and, after a full hear- 
ing, the justices decide upon the objections, and certify 
their decision to the clerk. If the objections 'are sufficient, 
the clerk withholds the certificate of publication of bans. 
But if the objections are unproved or insufficient, the 
clerk issues his certificate. If the decision is against the 
parties, they may appeal to the Court of Common Fleas, 
or to the Supreme Court, and their decision is final. A 
marriage may he solemnized by any magistrate within 
bis jurisdiction, or minister of the gospel within his State. 
Heavy penalties are imposed for solemnizing any mar- 
riage without the certificate of the clerk, or for any person 
not authorized to solemnize a marriage. In many of the 
States, no publication of the bans is required. 

8. In a criminal action for bigamy, actual proof of mar- 
riage is required ; but in other cases, proof of marriage 
by the declaration of the parties, or continued cohabita- 
tion, or general reputation, is sufficient. 

whom are the parties to deliver the certificate ? If any person shall 
forbid the tans, and file his objections with the clerk, what action will 
the clerk take T What action do the justices then take T To whom do | 
they return their decision ? If the justices certify that, the objections are 
valid and sufficient, what action does the clerk take T If they certify 
that they are invalid or unproved, what action does he take T If the do 
claion be against the parties, to what court may they appeal T By whom 
may marriages be solemnized T For what are heavy penalties imposed 
in some of the States ? Is publication of bans required in all the States t 
8. In a criminal action for bigamy, what proof of nmnisgu is required 1 
In other cases, what proof will be suffiewnt 1 
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«-. ^WMM 1** repeal* all (be grinone of 
'^ *^ conflict with the «aaot. By tho 
J^ftarTotrk, pawed in 1860,<Mmntcxin« "the 
•uitlliMs of husband and wife* it is enacted 
. r ~**f*. both real and personal, which any 
• ..... .wiin an her hole and separate- property, 

. _■ ,-vmc to liur by descent, devise, t-equest, 

]Mt wlii';li blie acquires by her serr:L-es,or 

,....vl uii for licr separate account: lhai which 

...vrcied in this State owns at the- time of her 
^■■;h the rents, itisucH, and profits thereof, shall, 

,.. : .i:ig her marriage, remain her sole and scp- 

».n.-;:y, and may be used and invested in her own 
'■,,.:■>. «nt any control of her husband, or liability for 
.'■.(ii .\cept tlioac contracted for the support of her- 
>.-r children. She may sell, assign, and transfer 
.„..»te personal property, and cany on any business 
>v *pftratc account; and tier earnings are her sole 
, -.irate property, and may he invested in her own 



a ulmt law wcri' ihc Hlutcs fiinncrly governed in rcfrrrnce lo the 

k-.hu'! 'ii tiv in-.i- r ■..:■.:■- \;:<tm tin: pt-.'j'.'riy of ihi> ]m nil's'.' By what 
, must cf <1»' ^i"!'- "'ill {-"ivrriuilV U'hat I'ill'ct docs the statute 
.',,. upon llit: foiiimon law'; What law ivas passed in New York 

Wliiii |tii[iit1v Ij.v tliat Imv ri'iiiuins tin' mj1« and separate 
f , .if tb- v.i:.'. ]i...i'vitrii.t;i]i.lin|; Iiit uiurrii.g(r* Is it liable fur any 
liusbaiul's debts'; What may ttho do with Lit HL-j'iirat-- perMiciil 
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name. She may also sell and convey her real property in 
the same manner as if she were unmarried. She may sue 
and be sued in all matters relating to her separate prop- 
erty in her own name, and her contracts respecting the 
same do not affect or bind her husband. 

2. By the common law, the husband by marriage ac- 
quires an absolute title to all the personal property of the 
wife which she has in her possession at the time of the 
marriage. This property, by the marriage, becomes his 
property, as completely as that which he has purchased 
with his money. In case of the death of the husband, 
this property goes to his executors or administrators. 
The husband is liable to pay all the debts of the wife con- 
tracted before marriage. The husband's liability to pay 
the debts of the wife does not depend alone upon the fact 
that he has received property from her. She is not only 
deprived of the disposal of her property, but she can 
acquire none by her services. The husband has the right 
to take possession of all the personal property of the wife 
known as choses in action. Chose is a French word, sig- 
nifying thing. A chose in action is a right to recover a 
debt or damages which cannot be enforced without an 
action, as bonds, notes, contracts, damages. The husband 
may sue for and collect these choses in action, or dispose 
of them at pleasure. When collected, the avails are his 
absolutely, although they remain in the hands of his 
attorney. The husband may assign the choses in action 
of his wife, and the assignment will be valid, if made for 
a valuable consideration ; but he cannot devise them by^^^ 
lis last will and testament. If the husband die beforeH^ 



woperty ? Can she sell her real estate ? In what name may she be sued 
mn reference to her own property ? Do her contracts in reference to her 
private property affect or bind her husband under that statute? 

2. By the common law, what effect is produced by marriage upon the 
sraonal property of the wife which she has in herpossession ? What 
lebts of the wife is the husband bound to pay? Upon what does his 
liability to pay her debts depend ? What right has the husband in her 
dum in action 1 What does the word chose signify? What is a chose 
in action ? What may the husband do with the choses in action belong- 



i 
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tiio ehoses iii action are collected or assigned, they beloi 
to the wile. 

:;. ii' tin: husband survive the wife, he ie the lawful ad- 
ministrator of the wife, and in that capacity may collect 
her chores in action and pay her debts ; and if there b ft 
surplus, it belongs to him. The hnsband and wife may or 
uiiiy not be of km. Of kin, meant* related by blood. By 
marriage, the hnsband becomes entitled to dispose of hrs 
wile's cAatUls real, The word chattels is generally ap- 
plied to personal property. Chattels real aro 6uch per- 
sonal property as issues out of some real property, as 
leases ui" lands. They may be taken by execution for his 
debts. At her death, they belong to him absolutely. 
The husband also acquires by marriage the right to re- 
ceive nil the rents, issnes, and profits of all lands and 
tenements which the wife has in fee-simple or for life 
during the coverture; This is a freehold estate in the 
husband. The title to the hinds remains in the wife. On 
the death of the wife, during the life of tiie husband, the 
real estate of the wife descends to her heirs. The hus- 
band's interest therein ceases at her death, unless ho had 
by his wife a child, born alive, which could have inherited 
the estate if it had been alive at the deatli of its mother. 
In such case, the husband is entitled to a freehold estate 
iu such property during his life. This is called courtesy. 

4. V\".>n the death of the husband without leaving a 



ing to his wife? Can he do vise them by last will and testament! If the 
JiLidiMLiniilit: licfore ihr chosrs in aeiion an- colli rted or assigned? 

b> ;;. \\]m in tin- bwful iwlmiiiistRiMr of i he wife in ca*e of her death? 

™f the husband, in the rajsn -ity of uiliiiiiiislralor, t'olhrts llio dust's in 
action of his dcccas.d wife, wluit is to be (tune with tin' proceeds '! Are 
lis,, husband and wife necessarily of tint What iln the words of kin 
signify '■' Wb:.t effect is produced upon the chattels rail of the wifu by 
marriage Y To wluii is (lie word clmtti! <;<-iierally :\\-: ied '.' What are 
[■hattflsn-al; fun they be t:ikm in evutioii fur th.- ii..-bis of Hie hus- 
taiui ; What Ijeci >iucs of them m. her death '! What ri^ht does ihc hus- 
|«nJ acquire in the lands and tenements which the wife has in fee- 
ninnlc or for life'.' In whom is the title i 1 At the death of the wife, 
i! u rin g the lifeline: of th'- husband, ivha! becomes of her real estate? 
\'i hen does tin- husl mud's inii-n-rit in the rents, issues, unit profits cease f 
Tj what estate ia the husbuiid entitled by courtesy'; 
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valid will, the wife is entitled to an estate for life of one- 
third part of the real estate of which the husband was 
seized daring coverture. She is entitled to one-third of 
his personal property which remains after paying his 
debts, if he left descendants ; and to one-half if he left no 
descendants. The husband may bequeath all his per- 
sonal estate; in which case the widow will receive 
nothing but her dower in the real estate. There is a 
species of personal property which the husband cannot 
bequeath. This is called her paraphernalia. This is of two 
kinds. The first consists of her beds and bedding, and 
clothing suitable to her condition in life. The second 
consists of her ornaments, such as jewels, bracelets, watch, 
laces, and the like. None of this paraphernalia can be 
bequeathed. The first class cannot be applied to the pay- 
ment of debts. The hnsband may take the second class 
from his wife, and dispose of them during the coverture. 
On his death, they vest in the wife, nnless there shall not 
be sufficient personal property to pay the debts. They 
can never be taken from the wife to pay legacies. The 
husband cannot deprive the wife of the right of dower by 
will, or by any conveyance, unless she join with him in 
the conveyance. 

5. If the husband, by will, give property to his wife in 
lieu of dower, she is at liberty to elect such property or 
to demand her dower. Such legacy should be clearly ex- 
pressed to be in lieu of dower, or the widow may be en- 
titled to both legacy and dower. The rule of the com- 
mon law is, that the widow shall be endowed with a life 
estate in one-third part of all the estate of inheritance ofw 



i. Upon the death of the hnsband without a valid will, to what estate 
la the wife entitled in the real property of her deceased hnsband ? To 
what part of the personal property is aim entitled t Can the hnsband 
bequeath all his personal property? Is there any personal property 
which the husband cannot bequeath ? What la this called ? Of what 
two kinds does it consist ? Can the first class be applied to the payment 
of the deceased husband's debts? Can the second class be so applied'? 
Can the husband deprive the wife of the right of dower? 

5. If the hnsband, by will, give property to his wife In lieu of dower, 
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which her husband was seized during the covertnre. Let 
us suppose that A. owns a farm of one hundred and 
thirty-five acres, which he sells to E., and B. sells the 
fame farm to C, and C. sells the same to D. Neither of 
the wives of A., B., or C. join in the deed. A., B., and 
(.'. die. To what portion of the- estate is each of the 
widows of A., B., and C. entitled? The widow of A. 
would clearly be endowed of one-third of the farm, which 
wtnilil he furry-five acres; but B.'s widow is not to be en- 
dowed of i me- third of the whole farm, for B. was never 
seized of the one-third of which A.'s widow was endowed ; 
hut she is to be endowed of one-third of what remained 
(ninety acres) after deducting the dower of A.'s widow, 
which would be thirty acres. The same principle applies 
to the dower of C.'b widow. 

6. If personal property be given to the wife, and" there 
is nothing to indicate the intention of the donor that it 
shall be applied to her separate use, by the common law, 
it goes absolutely to the husband. If a legacy should be 
given to the wife, and the husband should die before it is 
[mid, it would go to the husband's executors. 

1. The husband is not only liable to pay the debts con- 
tracted by the wife before marriage, but he is also liable 
for Her torts committed before marriage. The husband is 
liable for the torts of the wife committed after marriage, 
if they are committed by bis order, or in his presence, be 
alone is liable. The law presumes that the tort was com- 
mitted by his coercion. If the tort be committed in bis 



wlisit are hpr rights '! Of what [s the widnii' endowed at common law ? 
If A. own a farm i)f one hundred mid lliirtv-liv,' !irn-s, :ind poll the Name 
in B., and B. sell the Sana- to C. ami (\ srll the same, to D.. and neither 
i i' tlii' ■.vivos i if A.. 11 . nor I', (siiivuy her ri^-bl (if (lower, and A. B , and 
C. die, what is the eBtule in dower of the widows of A , 1!., and <_'., and 
what is the estate of D.f 

(i. If personal [n'op-rlv be sjivrn to the wife liy will or otherwise, anil 
llti-n.' ih nothing to indicate tlio intention of the donor that it shall be 
applied to her separate Use, to whom do s it (to 7 If a legacy be given 
to th ■ w'.U . and tlic liu,-lj;iiid die ln-iore il is [mid? 

7. For what torls of the wife is the husband liable? If committed by 
bis order or in his presence '! If committed in las absence ? 
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absence, both are liable, and the wife must be joined in 
an action against the husband. 

8. The wife is in many cases exempt from punishment 
for offences against the law, if she committed these of- 
fences by the coercion of her husband. If committed in 
his presence, or if he approved or encouraged her, coercion 
is presumed. This presumption may, however, be re- 
butted by the husband, and he may show that the offence 
was committed against his will. 

9. The husband is bound by such contracts of the wife 
as she has been accustomed to make, and he has been 
accustomed to ratify. His subsequent ratification of her 
contracts of that nature furnishes sufficient evidence that 
he had empowered her to make such contracts. He i$ 
bound by such contracts of his wife as, according to the 
usage of the country, wives are accustomed to make. If 
the wife purchase at a store such articles as wives of her 
rank in life are accustomed to purchase, the husband is 
bound to pay for them. The husband is bound by the 
contract of his wife for any article purchased by her 
which came to his use, and of which he voluntarily re- 
ceives the benefit. He is bound by her contracts for 
necessaries for herself, even when he refuses to provide 
them. If the husband should turn the wife out of doors, * 
and forbid all persons to supply her with necessaries, ho 
would be bound by her contracts for such necessaries. 

10. The husband must supply his wife with necessaries 
according to her rank in life. The husband may prohibit 
a particular person from trusting his wife ; but if his pro- 



8. In what cases ia the wife exempt from punishment for offences 
against the law ? 

9. By what contracts of the wife is the husband bound ? What 
furnishes the evidence that he had empowered her to make such con- 
tracts ? What effect has the general usage of the country upon the con- 
tracts of the wife ? If the wife purchase at a store such articles as wives 
of her rank in life are accustomed to purchase? If the articles pur- 
chased come to the use of the husband? If she purchase necessary 
articles? If the husband should turn her out of doors, and forbid all 
persons to supply her with necessaries ? 

10 According to what must he supply her with necessaries? May the 
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IiiliUions should become so extensive as to render it diffi- 
cult Tor Iiit to procure necessaries, such prohibition would 
In; of no avail. All debts due from husband to wife which 
may become payable daring coverture are, at common 
law, annulled. It is a rule of tho common law, that the 
husband and wife cannot contract with each other during 
coverture. The husband cannot convoy real property to 
bis wile by deed; yet he can convey it to a third party, 
and that (bird party can immediately convoy the property 
to tin. 1 wile, and such a conveyance would be valid. When 
the wile possesses property which cannot belong to her 
husband, on her decease she may devise it by last will 
and testament, unless prohibited by the statutes of her 
particular State. There is a provision in the statutes of 
the Slate of New York which declares that a will is re- 
yoked by a subsequent marriage. 

1 1. The wife, in respect to her separate property, may 
sue her husband. If a husband lend money, and take a 
mortgage to himself and wife, on his death the mortgage 
belongs to his wife, and oho is entitled to the money due 
thereon. In case of a conveyance to husband and wife, 
the survivor takes the whole. It is a general rule that 
the husband cannot be a witness for or against bis wife, 
and the wife cannot be a witness for or against her hus- 
band. To this general rale there arc exceptions. In 
criminal prosecutions, when the crime complained of was 
committed by one against the other, the injured party- 
may be a witness against the other party. In criminal 



husband forbid pcrsim* fnmi Inistins his wife ': What cfiVt is produced 
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husband aud wis'.- omiriu-l with each other? Can the husband cnuvuv 
riiil ]ip>i.crtv ilinvilv to liiswifo? When mnv the wilV- make a wilfl 
What I'fll-i-t is p'i.:!u.'..l l.y m;i:-nni;(. i>» p will |'irevioiisly mulct 

II. ki.ri r m, ■„ ;:;■ ~-.j, tin' 1 Mis. i:n. I ■; It' t'.n- l.u.baud hum money, and 
iiike a iiMirtitii-i' > himself and wife, n nil die before it is paid? If a con- 
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mitted upm the other? If oik: of them be charged with treason ? U the 
inaniugv was procured by force? 
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prosecutions for treason they may be witnesses for or 
against each other. In case of a forcible marriage, the 
wife may be a witness against the husband, for such mar- 
riage is void. 

12. The husband may do any act in defence of the wife 
which the wife could do in her own defence. So may the 
wife do any thing in defence of her husband which her 
husband could do in his own defence. When an attempt 
is made forcibly to ravish a woman, she may kill the rav- 
isher in defence of her chastity. Her husband has the 
same right, and in both it is justifiable homicide. When 
a man finds another in the act of adultery with his wife, 
he is not justified if he kill him. . 

13. All well-regulated governments require the con- 
tract between the sexes to marry to be duly celebrated ; 
and until there has been a celebration of the marriage, 
there is not, in point of law, a husband possessed of any 
marital rights, or a wife who is entitled to the privileges 
of a wife. It is a mere civil contract, to be celebrated in 
such manner as the Legislature shall direct. By the pro- 
visions of the common law, marriage, although celebrated 
by a person not qualified by law, or in a manner for- 
bidden by law, is valid. The conduct of the person 
celebrating the marriage has rendered him liable to the 
penalties of the law ; but this is not a good reason for im- 
peaching the validity of the marriage. The provisions of 
the common law are in force, unless altered by the statute 
law of the State in which the parties reside. 

12. What may the husband do in defence of his wife, and the wife in 
defence of her husband ? 

13. What do all well-regulated governments require ? What does not 
exist until there has been a celebration of the marriage ? How is it to 
be celebrated ? What is the effect if it be celebrated by a person not 
authorized, or in a manner forbidden by law? To what is such person 
liable ? Is this any reason for impeaching the validity of the marriage ? 
Where are these provisions of the common law in force ? 




CHAPTER XLIL 



1. Alt. person! under the age of twenty-one yews are 
infants. Tlic sex, at common law, makes no difference. A 
woman is, tlicreforc, an infant until she has attained the 
ngc of twenty-one years. It is the duty of the parents to 
support their infant children. This duty is founded on 
llie law Hi' nature. Whoever has been the instrument of 
giving life to a being incapable of supporting itself, is 
hound to support such being during such incapacity. 
When siieh incapacity ceases, the obligation is at an end. 
To prevent uncertainty on this subject, the law has fixed 
the time of infancy or minority. It is, then, the absolute 
duty of the parent to maintain his child until he is twenty- 
one years of age. During the period of infancy, the 
parent can never discharge himself from Ins obligation to 
support the child, by showing that the child was able to 
support himself; but he may he discharged by showing 
his own inability to support the child. If the child is 
unable to maintain himself at the age of twenty-one and 
upwards, the parent is still liable for his support; but the 
parent may discharge himself from all liability by show- 
that such child is able to support himself. 

2. It is also the duty of children to support their par- 
ents, if they are unable to support themselves. All chil- 



1. Who urn infants? What is tlio du.tr of parents! to their infant 
children? Upon what is this duty IWuiut^f '.' How long an- they bound 
lo support th.:ir children? When tluir incapacity cruses? At what 
off: does infancy Cea«'? How can t!u> pnirnil disr!nir;;e himself from 

his obligation to support his infant child 7 if tin- cliild is unable to snp- 
port himself at tin - a;:e Of twcniv.iiiii' aril upwards? Mow may the 
parent discharge himself from all liability after Hi.' child is twvrjtv-onet 

■2. When is it t kiiy nf children to support their parents 1 When » 

man marries a wife having children, what, obligations does he assume t 
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dren, both male and female, are bound to support their 
parents if they have the ability. When a man marries 
a wife having children, the husband takes upon him dur- 
ing coverture the obligations belonging to the wife. If 
she were able to maintain her children when he married 
her, he is bound to maintain them ; but if she were not 
able, he is not bound. 

3. The parent has a right to govern his minor child, 
and to correct him. The exercise of this power must, in a 
great measure, be left to the discretion of the parent. The • 
parent is bound to correct the child, so as to prevent him 
from becoming the victim of vicious habits. But he may 
chastise the child to such a degree as to render himself 
liable to an action. The child has rights which the law 
will protect. The true ground on which the question of 
excessive punishment rests is this : The parent should be 
considered as acting in a judicial capacity when he cor- 
rects his child, and should not be held liable for errors of 
judgment. Although the punishment should appear to a 
jury to be unreasonable, and exceeding the offence, yet if 
it should also appear that the parent actfr conscientiously, 
and from motives of duty, no verdict ought to be found 
against him. But when the punishment, in their opinion, 
is unreasonable, and the parent acted with evil motives, 
the verdict should be against him. For error of judg- 
ment he ought to be excused, but for malice of heart he 
should not be shielded from the just claims of the child. 

4. Malice may be inferred from the circumstances at- 
tending the punishment. The instrument used, the time 
when, the place where, the temper exhibited at the time, 



3. What control has the parent over his minor children ? To what 
must this power in a great measure be left? Why is the parent bound 
to correct the child ? Can the parent chastise the child so severely as- to 
raider himself liable to an action ? In what capacity should the parent 
be considered as acting in correcting his child ? In an action against the 
parent for excessive punishment, when should the verdict of the jury bo 
for the parent, and when against him ? For what should he be excused ? 
For what should he not be shielded ? 

4. From what may malice be inferred ? 
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may he proved, to show the motives which influenced the 
parent. These rules are equally applicable to the cases of 
school teachers, or to any one acting in the place of a 

parent. 

5. Infanta are not generally bound by their contracts. 
They are, however, in many instances, hound by their 
contracts for necessaries. Thearticles deemed necessaries 
are — food, necessary clothing, washing, medical attend- 
ance, mid instruction. An infant is not bound by hie 
contract for these articles, unless they arc necessary for 
him In his peculiar circumstances, and cannot be furnished 
by his parent or guardian. When an infant lives with 
his parent, master, or guardian, and their care and pro- 
tection is duly exercised, the infant is not bound by his 
contract for necessarieB. If the infant is beyond their 
protection, or it ia not duly exercised, he is bound by 6uch 
contract. If the infant lives with his parent, or lives 
abroad, and his parent supplies him with necessaries, he 
is not bound by any contract he makes. 

C. If the infant be beyond the care and protection of 
the parent, or if that care and protection be withheld, as 
where the infant is not properly clothed to protect him 
from the inclemency of the weather, or is not allowed suffi- 
cient food, or the food is of a bad quality, and these 
articles are furnished, the infant is bound to pay for them, 
or the parent may be compelled to pay for them. It was 
the duty of the parent to furnish such articles for his 
child ; and if he did not, and they were furnished by an- 
other, the parent received the benefit. The articles fur- 

tho motives which intUieuce.d th:> parent '.' To what other persons are 

tliene rules applicable J 

5. Arc infants generally hound mi their contracts? On what Contracts 
nre they in many instance* hound'.' What article* ure deemed neces- 
mrics? When in he not lwund on his contracts for these articlee? 
When is ho bound ? When is the infant not bound by any contract bo 
MMikeftY 

(i. When mav the infant or t!m parent hi- compelled to' pay fur neces- 
saries furnished to the infant? What was the duty of the parent? If 
provided by another, who received the benefit'.' To whose use, in view 
of the law, arc, these articles furnished ? What does the law imply * 
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nished to the infant, in view of the law, came to the parent's 
nse, and the law implies a promise from the parent to pay 
for the same. 

7. The infant is bound only for the valne of the articles 
to him, and not to the extent of his contract. If an in- 
fant purchase cloth, proper for him in all respects, the 
ordinary price of which is two dollars, and agree to give 
three for it, he will be liable only for the ordinary price. 
If the infant purchase clothing improper for his rank in 
society, and agree to pay no more than the actual value, 
he would be bound to pay no more than for clothing suit- 
able for him. An infant is not bound for borrowed money, 
unless it is actually expended in necessaries. The infant 
is not bound by any contract, the consideration of which 
cannot, by the rules of law, be inquired into, even when 
given for necessaries. The infant is not bound by his con- 
tract for any other necessaries than those heretofore men- 
tioned. If the infant be a farmer, and he should purchase 
a yoke of oxen, although necessary to carry on his farm, 
yet he would not be bound by such contract. If a male 
infant marry, he is liable for necessaries for his wife and 
his children. He is also, at common law, liable for the 
debts of his wife which existed at the time of marriage. 

8. An infant may make a valid marriage contract at 
such age as may be fixed by statute. If the common law 
is to govern, a male infant at fourteen and a female at 
twelve may make such contract. An infant may make a 
will of personal property at such age as may be fixed by 



7. To what extent is the infant bound for articles furnished to him ? 
If the infant agree to pay three dollars per yard for cloth suitable for 
him in all respects, the ordinary price of which is only two dollars, for 
what price will he be liable ? If the infant purchase clothing improper 
for his rank, and agree to pay no more than the actual value, what only 
would he be bound to pay ? When is an infant bound on his contract 
for borrowed money ? On what contracts for necessaries is the infant not 
bound? For what necessaries only ia the infant bound? If the infant 
be a farmer, and purchase a yoke of oxen ? If a male infant marry, for 
what is he liable? 

8. When may an infant make a valid marriage contract? What is 
the time fixed by common law ? When may an infant make a will of 
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statute. If the civil law governs, at seventeen they may 
make a will of personal property. An infant, being a 
joint tenant, may make partition. An infant mortgagee 
may satisfy a mortgage, upon its being paid. An infant 
may set oil' the widow's dower. An infant trustee may 
give- a discharge for money paid. At common law, a fe- 
male may be betrothed or given in marriage at the age of 
Ke ven. At nine, she is entitled to dower. At twelve,&ho 
may consent or disagree to marriage. At seventeen, she 
may net as executrix. At twelve, she may elect a guardian. 
If an infant make a will at the ago prescribed by statute, 
mid in hi& will direct that his debts for other things than 
necessaries shall be paid, his executor is a trustee for the 
payment of such debts. These debts so directed to be 
paid are considered as legacies to his creditors. 

I). If an infant make a contract, and prorabe to fulfil it 
after lie arrives at full age, he is bound by his promise. 
A suit is. brought against him on the original contract, 
and if he put in a plea of infancy, the force of this plea 
is avoided by setting up the new promise. If the original 
contract were void, no new promise will render it valid. 
The lawful contracts of infants are voidable, but not ab- 
solutely void. No person but the infant himself can take 
ndvantage of the privileges of his infancy. If the infant 
after lie becomes of age promise to pay one-half of the 
debt, he is bound only to the extent of his promise. In 
contracts between infants and adults, if the contract be 
void, neither party is bound by it, but if it be voidable 

[KTwiiin] properly ? What is the time (iii.il, if the civil law governs? 
ll tho infant be a joint tenant? II' he bo a mortgagee? If n widow is 
entitled to dower out of his estate 'r If lie be a trustee? At what age 
ut tcjmniou law may a femalu be betrothed? At what age is alio entitled 
todmver? At what i[{.-(' nii'.y she dissent or consent to marriage? At 
what age may she Helen a guardian .' At what iige may she act a3 ex- 
ecutrix r If an infant make a will, and direct that hid debts shall be 
paid ? How are these del it a cashiered ? 

S). If an infant make a new premise, to pay a di-Lt after he arrives at 
full age? How is the suit ln-ought on suth a contract? If the original 
contract were void '.' Are the lawful r-.!:itrac1« of in fan is absolutely void? 
Who only can take advantage of the Infant's privilogv to avoid his con- 
tract? If tho iufnyt, afler in.' beeoim-s of ag", ]ir<:i;jse to pay a part of 
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only on the part of the infant, the adult is bound by it, 
unless the infant choose to avoid it. 

10. When infants are of such tender age that they can 
have no regular exercise of will, they cannot commit any 
crime. Infants who have not arrived at the age of seven 
years cannot be punished as criminals. They are pre- 
sumed, in contemplation of law, to be incapable of re- 
solving to commit crime. When they have arrived at the 
age of fourteen, they are presumed to be as capable of 
committing crimes as adults. The period between these 
ages is an uncertain period. The presumption is in favor 
of the infant, and the burden of proof rests with the 
prosecution. When an infant has committed a tort, he is 
liable in a civil action at any age. A tort is an injury to 
person or property. In such case the intention is not re- 
garded. A person of unsound mind is as liable to make 
compensation for damages as a person of sound mind. 

11. Children are legitimate or illegitimate. Marriage 
is considered by all civilized nations as the only source of 
legitimacy. The qualities of husband and wife must be 
possessed by the parents, to make the offspring legitimate. 
The marriage must also be lawful ; for if it is void ah in- 
iltOj as where a former marriage still exists, the children 
are illegitimate. Marriage and cohabitation of parents 
raises a conclusive presumption of legitimacy ; and this 
presumption can only be rebutted by showing circum- 
stances which render it impossible that the husband should 

the debt? If a contract between an infant and an adult be void? If 
voidable only? 

10. What infants cannot commit crime? Before what age are they 
presumed to be incapable of committing crime? At what age are 
they presumed to be as capable of committing crime as adults ? What 
period is an uncertain period ? In whose favor is the presumption of 
law ? On whom is the burden of proof to show that the infant is ca- 
pable between seven and fourteen? When an infant has committed a 
tort ? What is a tort t Is the intention regarded in such case ? Is a 
person of unsound mind liable for a tort ? 

11. Into what two classes does the law divide children ? What is the 
only source of legitimacy ? What qualities must the parents possess to 
make the child legitimate ? If the marriage was void ab initio t What 
raises a conclusive presumption of legitimacy? HovMttMftJttt pre- 

10 7 
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be the father, as impotcney and the like. A legitimate 

cliih] is one born in lawful wedlock, or within fortj weeks 
after the marriage has been dissolved by the death of the 
husband. An illegitimate child is one not bom in lawful 
wedlock, or within forty weeks after the marriage has 
Leon dissolved by the death of the husband. A child 
may lie born in lawful wedlock and yet be illegitimate; 
:i.s when the husband has been absent from his family fur 
more than forty weeks before the birth of the child, or 
any oilier circumstance which would render it impossible 
for the husband to become the father. If the widow 
marries immediately after the death of her husband, and 
has a child born so that by the period of gestation it 
might, be the child of either husband, evidence maybe 
produced to show which of them was probably the father. 
12. An illegitimate child cannot inherit, at commoa 
law. lie is said to be _fiiiu*i nullius, and to have no in- 
heritable blood. The law is the same where the fatler 
acknowledges him to be his son, or intermarries with the 
mother, after the birth of the child. By the statutes of 
New York, the illegitimate child may inherit from its 
mother, but not from the father; and the mother may in- 
herit from the child, but not the father. By the civil code 
of Louisiana, a child born out of lawful wedlock (ex- 
cept he be born of incestuous or adulterous connections) 
may bo legitimated by the subsequent marriage of the 
father and mother, and a legal acknowledgment of him 
for their child. A subsequent marriage in many of the 
other States legitimates the child born before marriage. 



Fiuinptinn be rebutted? How is a legitimate child defined 1 Who are 
illegitimate? What children born in lawful wedlock are illegitimate; 
If a widow marry immediately sifter the death of her husband, and havt 
a child born no that, by tin: period of ;;i 'Station, it miybt be the chlid rf 
either husband? 

12. Can an Ule-itiiriiie child inherit, at common law? Wlint is tw 
reiid to be? If the lhther acknowledges him to be his Kin, or afterwards 
intermarries with the mother? What if the statute law on this subject 
in New York? What in provide! in the eivil ode of Louisiana? What 
U the eff.-rt of a subsequent marriage in many of the States? 
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13. The infant can acquire property independent of his 
father in any way, except by his services. The father is 
entitled to the services of the infant, and to all that such 
child earns by his labor. He has the same right in this 
respect that the master has to the services of his appren- 
tice. The father is entitled to an action for loss of ser- 
vices when his minor child has been enticed away, or 
when he has been beaten. The father is entitled to an 
action for loss of services when his daughter, being a 
minor, has been allured from virtue. The loss of services 
is not the rule of damages in this case. The real ground 
for damages is the disgrace to the family. Often when 
the least service is performed, the highest damages are 
given. It is wholly immaterial whether the daughter be 
a minor or not, if she live with her father. In case of a 
minor, it is immaterial whether she live with her father or 
not. If she be at school abroad, she is his servant. He 
has a right to her services, and can recall her when he 
pleases. When the father is deceased, this action may be 
maintained by the mother, or by any one who stands in 
loco parentis. Mothers, during coverture, exercise au- 
thority over their children, but in a legal point of view 
they are considered as the agents of their husbands; 
After the death of the huaband they have authority. 

14. An infant before its birth is considered, in many 
instances, as in being, as much so as one that is born. A 
child born after the death of the father is entitled to a 
distributive share of the father's estate, as much as one 
who was born before his death. When waste is being 

18. How can an infant acquire property ? To what is the father en- 
titled ? If a minor child has been enticed away from home or beaten, to 
what is the father entitled ? To what action is the father entitled if his 
daughter is allured from the path of virtue? What is the real ground 
for damages? 'Is it necessary that the daughter be a minor if she 
live with ner father as his servant ? In case she is a minor, is it neces- 
sary for her to live with her father to give him this right of action ? If 
the daughter be at school? If the father is deceased, in whom is this 
right of action ? How are mothers considered in exercising authority 
over their children ? 

14. When is an infant considered as in being? To what is a child 
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1. The father, mother, or childr 
ity) of any poor person who is una 
himself, are obliged, at their ow 
such poor person, in most of the St 
eon who is nnable to work to mail 
maintained by the town or county 
if ho have no father, mother, or 
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in the county in which he has bee 
must be supported at the expense ot 

2. The laws of England and of t 
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tlement is changed to that of her husband. la New York, 
any person of fall age is a resident and inhabitant of any 
town where he has resided one year, and the members of 
his family who have not gained a separate settlement are 
deemed settled in such town. 

8. A minor may gain a settlement — 1. By being mar- 
ried, if a female, and living for one year with her hus- 
band ; in which case, the settlement of the husband de- 
termines that of the wife ; 2. If a male, by being married, 
and residing for one year separate from the family of his 
father; S. By being bonnd as an apprentice, and serving 
one year by virtue of such indentures; 4. By being 
hired, and actually serving for one year for wages to be 
paid to such minor. A woman of full age, by marrying, 
acquires the settlement of her husband Until a poor 
person gains a settlement in his own right, his settlement 
ia that of his father and mother. No child born while 
the mother is a county pauper can gain a settlement by 
reason of the place of his birth. 

4. The following classes of persons are deemed va- 
grants: 1. All idle persons not having any visible means 
of support, who live without employment; 2, All per- 
sons wandering abroad, and lodging in beer-houses, out- 
houses, market -places, sheds, or barns, or in the open air, 
and not giving a good account of themselves ; 3. All per- 
sons wandering abroad and begging, or who place them- 
selves in the streets or other public places to beg. It is 
made the duty of every constable or other peace-officer, 
whenever required by any person, to carry such vagrant 
before a justice of the peace, for the purpose of exarniiia- 

town, what becomes her settlement? How does a person of Ml age be- 
come a redden! of any town in the State of New York 1 What is the 
residence of the members of his family T 

8. In what way may a minor gain a settlement, if a female f If a 
male? If an apprentice? What settlement does a woman of foil age 
acquire by marriage ! What is the settlement of a person until he ac- 
quires one of his own 1 If a child is bom while his mother is a county 
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CHAPTER 2 

GUARDIANS OF L 

• 

1. A guabdian is a person api 
charge of the person and property 
fant is in this case called a ward. 
and duties of guardian and ward 
pore, as that of parent and child, 
the place of the parent. In some 
self becomes the guardian of the < 
left to an infant, the father become 
infant, to take charge of the esta 
render an account to the child for 1 

2. By the statutes of the State < 
vided that when an estate in lands 
infant, the guardianship of the ir 
powers, and duties of a guardian in 
1. To the father of the infant; 2. 
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then to the mother; 3. If there be no father or mothei, 
then to the nearest and oldest relative of full age, not 
being under any legal disability ; 4. Between relatives of 
the' same degree of consanguinity, males shall be pre- 
ferred. All statutory provisions relative to guardians in 
socage are deemed to apply to such guardians. The 
rights and authority of every Buch guardian are super- 
seded in all cases where a testamentary or other guardian 
shall have been appointed. 

3. The father is the natural guardian of the child ; and 
at his death, the mother. This guardianship extends only 
to the person of the infant, and continues till he has 
acquired the age of twenty-one years. A guardian in 
socage has the custody of the infant's property, as well as 
his person. This guardianship continues till the infant 
is fourteen years of age. The infant is then supposed to 
have sufficient discretion to choose his 4wn guardian. In 
England, by statute, the father may dispose of the custody 
of his minor child by will or by deed, till such child 
attains the age of twenty-one years. If such guardian be 
appointed by the will of the father, he is called a testa- 
mentary guardian. If appointed by deed, he is called a 
guardian by statute. This is the law in most of the 
States. The guardian so appointed has the care of the 
ward and the management of his estate. 

4. The court of chancery, or the Supreme Court pos- 
sessing chancery jurisdiction, may be regarded as the 
guardian in chief, having control over the persons and 



tives of the same decree of consanguinity, which is preferred ? What 
provisions are deemed to apply to such guardians ? 

8. Who is the natural guardian of the child? To what does this 
guardianship extend? What custody has the guardian in socage f To 
what time does this guardianship extend ? What power then belongs to 
the infant? How may the father dispose of the guardianship of the 
child in England ? To what age ? If such guardian is appointed by the 
will of the father, what is he called? If appointed by deed? Is this 
the law in the States? What care and control does such guardian 
exercise? 

4. What court may be regarded as guardian-in-chief of the persons 
and property of infants? What guardians will the court remove for 
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property of infants. The court will remove guardians ap- 
pointed by their authority, and also statutory and testa- 
mentary guardians, whenever sufficient cause can be 
shown. Guardianship is a delegated trust for the benefit 
of the infant; and in case the guardian abuses his trust, 
the court will check and punish or .remove him, and ap- 
point another in his stead. 

5. Guardians are required to exercise that degree of 
care, skill, and prudence, in managing the property of 
their wards, which men generally exercise in the transac- 
tion of their own affairs. A want of such care, skill, and 
prudence would be gross negligence, and would render 
the guardian personally liable for all loss of, and injury 
to, the property of his ward. If he employ an agent to 
transact any business in reference to the property of his 
ward, it is his duty to exercise proper care in the selection 
of such agent, and in compelling the agent to perform his 
duty. Gross negligence • in this duty will render the 
guardian personally liable for the acts of the agent. A 
guardian using the money of his ward, or neglecting to 
invest it, is chargeable with interest. A guardian should 
keep his ward's property separate from his own ; other- 
wise he will make it his own so far as to render himself 
accountable for it. A guardian cannot trade with him- 
self on account of his ward, or buy or use his ward's 
property for his own benefit. If the guardian put his 
ward's property into his business, and the business is un- 
successful, all the loss will fall upon the guardian, and he 
will be liable to his ward for the capital and interest. If 

cause shown ? What is guardianship ? In case the guardian abuses this 
trust, what will the court do ? 

5. What degree of care and skill are guardians required to exercise in 
managing the property of their wards ? What would a want of such 
care and skill be? To what would it render the guardian personally 
liable ? If it is necessary to employ an agent in transacting the business 
of his ward, what is his duty ? What will render the guardian per- 
sonally liable for the acts of such agent? If the guardian use the money 
of his ward, or neglect to invest it ? How should the guardian keep the 
property of his ward? Why? What are guardians prohibited from 
doing? If a guardian put his ward's property into business, and the 
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the investment of his ward's property in business ehonld 
prove successful, the ward would be entitled to his capi- 
ital invested, and the profits thereon. In such case, he 
may make his selection either to take the capital invested 
and the interest, or the capital invested and the profits. 

6. An infant may sue and he sued ; hut when an infant 
is a party, he must appear in court by guardian ad litem. 
It is within the province of every court to appoint a 
guardian ad litem when a party in a suit is an infant. If 
the infant be the plaintiff, he must have a guardian 'a<£ 
litem appointed before the suit is commenced. If the in- 
fant be the defendant, he is sued in his own name alone, 
as any person of full age is sued ; but when he appears in 
court to defend the suit, he must have a guardian ad 
litem appointed. He does not necessarily appear by his 
general guardian, if he has oue ; but the court may ap- 
point any person guardian ad litem to defend that par- 
ticular suit. If the infant be the plaintiff, the guardian 
ad litem may be appointed on his own application, if over 
fourteen years of age ; bnt if under fourteen, upon the 
application of his guardian, or on the application of a 
friend of the infant, on notice to the guardian. If the in- 
fant be the defendant, a guardian ad litem may be ap- 
appointed on similar application. If no application is 
made for a guardian ad litem, by the infant, or on his be- 
half, within a limited time, the plaintiff may apply to the 
court to have one appointed. This must be done before a 
judgment can be taken against the infant. 



S. Can till infant be a party In an action? How most lie appear in 
court', 1 By whom is the guardian ad litem appointed? When ap- 
pointed, if the infant be plaintiff! If the infant be defendant, how is he 
■ned T What must be done when he appears In court 1 Dora he appear 
by his general guardian ? Whom will the court appoint ! If the infant 
plaintiff be fourteen jean of age, upon whose application will the court 
appoint a guardian ail litem t If under fourteen i If the infant be de- 
fendant, how is the guardian ail litem appointed? If no application is 
made by the infant, or on his behalf, within the time limited by law, 
what may the plaintiff do 1 
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7. There is a conrt lield in each county in the several 
States fur the purpose of settling the estates of deceased 
persons. In some States, these courts are called probate 
courts; in others, surrogates' courts. The jndge, in some 
Slates, is called judge of probate; in others, surrogate. 
Guardians are generally appointed by the judge of pro- 
bate or the surrogate- In New York, application for the 
appointment uf a guardian is made by the minor himself, if 
fourteen years of ago, by petition to the surrogate of the 
county where tho minor resides. The minor may nomi- 
nate his guardian, subject to the approval of the surro- 
gate. If the minor be under fourteen, such application 
may be made by a relative or other person in his behalf. 
Before the surrogate appoints a guardian, ho requires the 
guardian to givo a bond to the minor, with, sufficient 
sureties, in a penalty double tho amount of the personal 
estate, and of the value of the rents and profits of the real 
estate. The condition of such bond is, that be will faith- 
fully discharge the duty of guardian to such minor ac- 
cording to law; and that ho will render a true and just 
account of all moneys and other property received by 
him, and of the application thereof, and render an ac- 
count of his guardianship to any conrt having jurisdiction 
thereof, when required. 

8. It is the duty of every guardian in socage, and every 
general guardian, whether appointed by will or by the 
surrogate — 1. To keep safely all the property of his ward 
which may come into ins possession ; 2. Not to suffer any 

7. Fit what sprrial purpose arc courts hold in the several counties 1 
What are these courts called-; What are the judges of these courts 
called Y Ity whom are jruanti litis p'm-inily up pointed r By whom in the 
application mailo in \h<- Hiatool' Nnv lurk, it tliy ndnor is fourteen years 
of age ; 'i'u what surrogate if his poiitiou presented: By whom is the 
guardian nominated » If the minor is iinuVr fourteen years of age, on 
whose application will a guardian he appointed V Before the surrogate 
will appoint a guardian, what will lie require: In what penalty] 
What is ih^ cdiidiii.Jii of tu.-li bond? To whum is ho to render an 
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sale, waste, or destruction of Buch property ; 3. To keep 
in repair the houses, gardens, and other appurtenances to 
the lands of his ward, with the issue and profits thereof, 
or with such other moneys of his ward aa may be in his 
hands; 4. To deliver to his ward, when he becomes of full 
age, such property in aa good order as when received by 
him, inevitable decay and injury only excepted; 5. To 
account to bis ward for all issues and profits of such es- 
tate. Guardians are entitled to their reasonable expenses, 
and a rate of compensation fixed by law in the several 
States. In New York they are entitled to five per cent 
for receiving and paying out sums of money not exceed- 
ing one thousand dollars ; two and a half per cent, on 
siims exceeding one thousand and not exceeding five 
thousand ; and one per cent, on all sums over five thou- 
sand dollars. 

9. A guardian has the legal power to sell or dispose of 
the personal property of his ward in any manner he may 
think most conducive to the purposes of bis trust ; and a 
purchaser who deals fairly has a right to presume that the 
guardian acts for the benefit of his ward, and is not bound, 
to inquire into the nature of the trust The guardian has 
do power to sell the real property of hia ward. The 
guardian is allowed half commissions for receiving, and 
half for paying out the trust-money. 

session ! As to waste and destruction of such property T Aa to keeping 
the houses and gardens in repair T When is he to deliver such properly 
to hie ward? In what condition T For what Is he to account T To 
what compensation are inutrdiana entitled t At what amount fixed in 
New York ( 

0. What power has the guardian over the personal property of hla 
ward? Over the real property? 
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CHAPTER XLV. 

DISSOLUTION OF THE MARRIAGE CONTRACT. 

1. Wiien a marriage contract has been dnly solemnized, 
it becomes a perpetual obligation, and cannot be cancelled 
at tbc option of either or of both parties. It continues 
in force until dissolved by the death of one of the parties, or 
by divorce. Divorces are divided into two classes: 1. 
Divorce a vinculo matrimonii (from the chain of matri- 
mony) ; 2. Divorce a mensa ct thoro (from table and bed). 
The laws governing marriage and divorce are contained 
in the statutes of the several States, each State enacting 
its own laws. The canscs for which a divorce a vinculo 
is granted differ in the several States. There may be 
causes existing at the time of the marriage, for which the 
court, by sentence of nullity, will declare such marriage 
contract void. There may be causes which have arisen 
since the formation of the contract, for which the court 
will dissolve the contract. 

2. The causes which exist at the time of the marriage, 
for which the Supreme Court in New York will, by sen- 
tence of nullity, declare the marriage contract void, are : 
1. That the parties, or one of them, had not attained the 
age of legal consent; 2. That the former husband or wife 
of one of the parties was living, and the marriage with 
such former husband or wife was then in force; 3. That 

1. When a marriage contract has been duly solemnized, what does it 
become? Can it be annulled at tin; choice of tin; parries'? How mtiv it 
bo dissolved J Of what two classes are. divorces t By what legislative 
body are the lints gnverr.['ig oiarriiure and divorce made* Are the 
causes fur granting a divorce n ri.ur.vLi the. same in all the States 1 When 
may causes exist lor which the court v.- ill declare the miirriage contract 
voidV When may causes arise fur which ".he court will dissolve the 
marriage contract? 

•i. What are the cause* existing nt the time of the marriage for wliicb. 
the courts will declare the marriage contract void j 



DISSOLUTION OF THE MARRIAGE CONTBACT. 157 

one of the parties was an idiot or a lunatic ; 4. That the 
consent of one of the parties was obtained by force or 
fraud; 5. That one of the parties was physically inca- 
pable of entering into the married state ; 6. That the fe- 
male at the time of the alleged marriage was under the 
age of fourteen years, and that such marriage was with- 
out the consent of her father, mother, guardian, or other 
person having the legal charge of her person, and was an 
offence on the part of her husband under the statute, and 
punishable according to law ; 7. That the marriage was 
not followed by consummation or cohabitation, nor had 
been ratified by any mutual assent of the parties after the 
female had attained the age of fourteen years ; 8. That 
the parties were within the prohibited degrees of consan- 
gnnity. 

3. There may be causes which have arisen since the 
formation of the marriage contract, for which the court 
will dissolve the contract. The principal cause is the vio- 
lation of the. marriage contract by the commission of 
adultery. For more than one hundred years previous to 
the Revolution no divorce took place in the colony of 
New York. For many years after New York became an 
independent State there. was no lawful mode of dissolving 
a. marriage, in the lifetime of the parties, but by a special 
act of the Legislature. As the law now stands, the Su- 
preme Court may dissolve the marriage contract by a de- 
cree of divorce for the adultery of the husband or of the 
wife in three cases only: 1, Where both husband and 
wife were inhabitants of that State at the time of the 
commission of the offence ; S. Where the marriage has 
been solemnized within that State, and the injured party 
at the time of the commission of the offence, and at the 
time of exhibiting the bill of complaint, shall be an actual 



tiage contract for which the cc 
time previous to the Ho volution were there no divorces granted in the 
colony of New York T After New York became an badap attdjf *'' 
how only were marriage contracts diaaolved ? As the law of tf 
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inhabitant of that State ; 3. Where the offence was com- 
mitted in that State, and the injured party at the time of 
exhibiting the hill of complaint was an actnal inhabitant 
of that State. 

4. Although the fact of adultery bo proved against the 
defendant, yet the court will deny a decree of divorce in 
the following cases : 1. Where the offence shall appear to 
have been committed by the procurement or with the 
connivance of the plaintiff; 2. Where the offence charged 
shall have been forgiven by the injured party, and such 
forgiveness be shown by express proof, or by the volun- 
tary cohabitation of the parties with the knowledge of 
the offence ; 3. Where the suit shall not have been brought 
within five years after the discovery by the plaintiff of 
the offence charged ; 4. Where it shall be proved that the 
plaintiff has also been guilty of adultery under such cir- 
cumstances as would have entitled the defendant to a 
divorce if he were innocent of the offence charged. An 
action to annul a marriage on account of the want of age 
of the parties may be brought by the parent, guardian, 
or person entitled to the custody of the minor ; but it can- 
not be annulled on the application, in New York, of the 
party who was of the age of legal consent when the mar- 
riage was solemnized, nor when the parties, after the age 
of legal consent, have freely cohabited as husband and 
wife. 

5. In Catholic countries marriage is considered a sacra- 
ment, and held indissoluble during the life of the parties. 
This was formerly the case in France. l!y the Code Na- 
poleon divorces were allowed without cause, founded 



4. In what raws will the cniirt deny a decree of divorce, although 
(lie; fact of adultery bo pmvnl against the defendant? By whom may 
tun action to annul a miirriiiirc on m-roiuit. of want of age of the parties 
be linmjrlitT C'ni it he annulled in Kim Vi.rli on the application of tho 
parry who was of tho age of legal consent when the marriage was sol- 
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merely upon mutual consent In some of the United 
States, divorces can only be granted by act of the Legis- 
lature, according to the English practice. In other States, 
the legislatures are prohibited from granting divorces, 
but can confer that power upon the courts. In New 
York, the jurisdiction of the courts is confined to the 
single case of adultery. In most of the other States, in 
addition to adultery, intolerable ill-usage, or wilful deser- 
tion, or unheard-of absence, or habitual drunkenness, will 
authorize a decree for divorce a vinculo. 

6. Divorces a mensa et thoro are allowed by the laws 
of almost all countries, and by most of the States ; yet in 
some of the States they are not granted. They are gen- 
erally granted for cruel and inhuman treatment, or such 
conduct as renders it unsafe and improper for the wife to 
cohabit with her husband ; or for wilful desertion, and re- 
fusal or neglect to provide for the wife. 

7. In a complaint or bill by the plaintiff for the pur- 
pose of procuring a divorce a vinculo, or a divorce a 
mensa, the following facts must be alleged : 1. The fact 
of residence, or other circumstances which bring the par- 
ties within the statute, and give thfe court jurisdiction of 
the case ; 2. The marriage, with the time and place there- 
of; 3. The issue of such marriage, with the age and sex 
thereof ; 4. The statement of facts constituting the cause 
of action. If a decree be sought declaring the marriage 
void on account of causes which existed at the time of 
the marriage, these must be fully stated. If a decree be 
sought dissolving the marriage contract for causes which 
have arisen since it was solemnized, these must be fully 
and concisely stated. If a decree be sought granting a 
divorce a mensa, the facts for which such divorce may be 
granted must be fully stated. All the facts necessary to 



is the marriage contract dissolved in the seYeral States? For what 
cause in New York ? For what cause in the other States ? 

(5. For what causes are divorces a mensa et thoro granted ? 

7. In a complaint or biU by the plaintiff for the purpose of procuring 
a divorce, what facts must be aUeged ? What must be asked for in the 
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constitute the cause of action must be alleged in the com- 
plaint, or they cannot be proved on the trinl. 5. The relief 
Bought fur must bo asked in the complaint. The plaintiff 
either prays that the marriage between himself and de- 
fendant may by the decree of the court be annulled, or 
lie prays that it may be dissolved, or he prays that a 
limited divorce be granted, separating him from defendant. 
If further relief, such as the custody of the children or 
separate maintenance, be sought, it should be asked in 
the eumplaint. The following clause is generally added 
to the omplaint : " And for such other and further order 
as to this honorable court may appear equitable and just." 
S. If the action be brought for a decree dissolving the 
marriage contract on the ground of adultery, the plaintiff 
must allege in his complaint the time when, the place 
where, and the person with whom the offence was com- 
mitted, lie must further allege that the offence was com- 
mitted without his consent, connivance, privity, or pro- 
curement; that five years have not elapsed since the 
discovery of the offence charged ; and that he has not 
voluntarily cohabited with defendant since such discovery. 
A decree of' divorce cannot be taken by consent of the 
parties. If defendant fail to answer, the case is referred 
to a referee, to take proof of the facts alleged. On the 
report of the referee, the court will grant or deny the de- 
cree. The decree annulling or dissolving the marriage 
contract generally releases the innocent party from the 
marriage contract, and allows him to marry again, but 
prohibits the guilty party from marrying again. 

complaint? If t ho custody of the children besought? What clause is 
gv in ■rally nihfi'd to ihe rimipUunt 1 

ti. If the net ion bo brought lo dii^olve tin' marriage contract on the 
pronnd of adulter*', "hat nnis-i tin: plaintiff allep- in his complaint T 
\Vliat must lit: further alle^ ; fan ti decree of divorce b.' taken by 
consent'; If d.t,-iid;uit fail lo answer, what is to be done'! What effect 
does a decree dissolving tho marriage contract have upon the parties Y 



CHAPTER XLTI. 

CONTRACTS. 

1. A contract is an agreement between two or more 
parties to do, or not to do, some act Contracts are special 
or simple. Special contracts are contracts of record, or 
contracts under seal. Alt other contracts are simple con- 
tracts. A bond entered into before s court or officer 
thereof, with a condition that some act specified therein 
shall be performed, under a fixed penalty, is a contract of 
record. Bonds given before the court, and deeds, are 
special contracts. 

2. Contracts, whether oral or written, if not of record, 
or nnder seal, are verbal contracts. The Statute of Frands 
requires the evidence of some verbal contracts to be re- 
duced to writing; but if not of record or under seal, they 
are only verbal contracts. By the Statute of Fraud?) m 
the State of New York, the following agreements are void 
unless some note or memorandum thereof expressing the 
consideration be in writing, and subscribed by the party 
to be charged therewith: 1. Every agreement that, by its 
terms, is not to be performed within one year from the 
making thereof; 2. Every special promise to answer for 
the debt, default, or miscarriage of another person; 3. 
Every agreement, promise, or undertaking made upon 
consideration of marriage, except mutual promises to 
marry. Every contract/iw* the sale of any goods, chattels, 

1. What is a contract t Of how many kinds T What are special con- 
tracts? What are simple contracts t What is a contract of record! 
What kind of contract is a deed? 

2. What ore verbal contracts I What does the Statute of Frauds re- 
quire T By the Statute of Frands in the State of New York what agree- 
ments are void, unless some note or memorandum thereof expressing the 

' consideration be in writing, and subscribed by the party to be charged 
therewith? What conditions are required by the same -*-*- 
11 




„„o ouyer sliall, at the tim 

purchase-money. 

u, A contract conveys an inter 
or in action. If one person sells a 
otlier for a price paid, the agreenic 
pcrsim agrees to sell and deliver at 
a stipulated price, and the other ] 
and pay, tlie contract is executory, at 
There are also express and implied c 
contract exists, when the parties con 
or by writing. An implied contraci 
raises or presumes a contract, by 1 
received or service rendered. 

i. It is essential in every contract 
capable of contracting, willing to cor. 
ally do contract. We have already i 
and married women are competent 
person is presumed to be competent t 
contrary be proved. Sanity is to be 
contrary be proved. If a court of 
that a person is a lunatic, his lunacy 
tinue, until the contrary be proved, 
been held, and a committee appointe 

11 contract fur the sale of goods, chattels, or thi: 
uf Gftv licllnrB or more, valid? 

3. How dw» a contmrt convey un interest! 
MkW contract. Uive nn cianm!" «' — 
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his person and estate, all contracts made by 6uch lunatic 
are presumed to be absolutely void, unless his sanity can 
be established by competent evidence. By the common 
law, a contract made by a person of unsound mind is void- 
able only, and not void ; and when a contract is sought 
to be avoided on the ground of mental imbecility, the 
proof of the fact lies upon the person who alleges it. 
But if mental derangement be once established, the pre- 
sumption is shifted to the other side, and sanity is then to 
be shown. A contract made by a person so destitute of 
reason as not to know the consequence of his contract, 
though his incompetency be produced by intoxication, is 
void. Imbecility of mind is sufficient to set aside a con- 
tract, when there is an essential privation of the reasoning 
faculties, or an incapacity of understanding, and acting 
with discretion in the ordinary affairs of life. If the 
contract be entered into in consequence of violence, or 
under the influence of undue restraint, the party may 
avoid it by a plea of duress. A contract will not be valid, 
if obtained by misrepresentation or concealment, or if it 
be founded in mistake as to the subject-matter of the con- 
tract Fraud vitiates all contracts. 

5. The parties may contract severally ; jointly ; jointly 
and severally ; by agent or attorney ; in a collective ca- 
pacity, as partnerships and corporations ; by guardian, if 
a minor ; by committee, if non compos mentis. When 
an obligation is assumed by two or more persons, it 
is presumed to be a joint obligation. Words of joinder 



as to contracts made by a person of unsound mind ? Upon whom lies 
the burden of proof of the insanity ? If mental derangement be once 
legally established, what is the presumption ? If the party making the 
contract is by means of intoxication so destitute of reason as not to know 
the consequence of his contract ? What degree of imbecility of mind 
will be sufficient to set aside a contract ? If the contract be entered into 
in consequence of force, violence, or undue restraint? If in consequence 
of misrepresentation or concealment ? If it be founded in mistake as to 
the subject-matter ? What is the effect of fraud ? 

5. In what manner may parties contract? When an obligation is 
assumed by two or more persons, what is presumed ? Are words of 
joinder necessary to produce a joint obligation ? Are words of severance 
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are not necessary to produce a joint obligation; but 
words of severance are necessary to produce a several 
responsibility. In an action on a joint and several obli- 
{.•ation, the plaintiff must proceed against all jointly, or 
eacli severally. A contract to pay a sum of money tj 
several persona ia a joint contract, and no one can sue 
alone for Lis proportion. 

ft. If two or more persons are jointly, or jointly and 
severally bound, and the party to whom they are bound 
releases one of them, all are discharged. If one of the 
parties be discharged by operation of law, as by taking 
the benefit of the bankrupt law, the others arc not dis- 
charged. The party who binds himself by a contract is 
called an obligor. The party to whom be is bound U 
called the obligee. If one of the joint obligees die, the 
right of aetion is solely with the survivors. If all die, the 
action must be brought by the executor or administrator 
of the last survivor. If one of the joint obligors dies, the 
action must be brought against the survivor. 

7- AY here two or more persons, not partners, are jointly, 
or jointly and severally, bound to paj^a sum of money, 
and one of thern pays the whole, he may recover from the 
others the proportion which they ought to have paid. If 
a judgment baa been recovered against several parties 
jointly, or jointly and severally liable, and one of the de- 
fendants satisfies the execution, he has a claim against the 
other defendants for the proportion which they ought to 

necessary to produce a several obligation ? In an action upon a joint and 
n vpiuI obligation how must the plaintiff proceed! If a contract is made 
tn pny u ■•crtaiii emu of money to etsveral persons? 

(I. If two or more persona arc jointly, or jointly and severally bound, 
mid the party to whom they are bound release one of them, what is the 
cflVctV If one of llie parlies be discharged by operation of law! What 
term is applied to the p:ir:y who binds himself by a contract! What 
term is applied to tlie |:ar;v to whom be io bound? If One of the joint 
oblige™ (lit-, in whom is the right of action V If all die? If one of the 
j ii::' olilij-ora die': 

7. When two or more partial are jointly, or jointly and severally 
bound, and one pays the whole, what maybe recover from the others! 
1: a judgment lias been recovered, and one of the defendants satisfy tbe 
If part of the sureties have become insolvent? Is the con. 
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have paid. If a part of the co-sureties have become in- 
solvent, the surety who pays the entire debt can, in 
equity, compel the solvent sureties to contribute their 
share of the whole debt divided among those who are sol- 
vent. The contract of contribution is an implied contract. 
It is a several contract. The surety paying the whole 
may release one of his cosureties without waiving Lib 
right of action against the rest Every surety has a claim 
against the principal for the amount paid by such surety. 
The second indorser of a promissory note is not liable 
upon a claim of contribution to the first indorser, unless 
there be an agreement between the indorsers that they 
shall be co-sureties. The undertaking of indorsers is sep- 
arate and successive, and gives no claim to contribution. 
If judgment be recovered in an action founded upon tort, 
the payment by one of the defendants gives no right to 
claim contribution from the others. A surety cannot de- 
mand contribution from one who became surety at his 
request 



CHAPTER XLVIL 

AGENCY. 

1. An agent is a person employed by another to trans- 
act some business which the principal himself might 
transact. The agent is the instrument of the principal, 
and the principal contracts by his agent. What the prin- 

trmct of contribution express or implied ? Is it joint or several ? What 
is the effect if one of the sureties who has paid the whole claim release 
one of his co-sureties? For what has every surety a claim against the 
principal ? If the first indorser pay a promissory note, is he entitled to 
contribution from the second indorser? What is the nature of the un- 
dertaking of the indorsers? If judgment be recovered in an action 
founded on tort, and one of the defendants pays the judgment, does this 
give a claim to contribution ? If a surety become such at the request of 
another surety? 

1. For what purpose are agents employed? How does the principal 
contract? Whose act is the act of the agent? 
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cipal does by bis agent, duly authorized, he does by him- 
self, and the act is the act of the principal. 

2. The agent may receive an appointment, which may 
be oral or in writing ; and tinder such appointment he 
may bind his principal in all matters within the scope of 
his agency by oral contracts or contracts in writing. The 
agent must receive authority under seal to bind his prin- 
cipal under seal. The principal is responsible for, and 
bound by, the acts of the agent, when there has been an 
actual appointment, and also when the principal has in- 
duced a third party to believe that the agent had been 
appointed. The question for the jury, in such case, would 
be, whether or not the principal led the third party into 
the mistake. 

3. Agents are genwal and special. A general agent is 
one authorized to transact generally the business of the 
principal. A special agent is one authorized to do one or 
more special acts. The agent's authority is that which is 
given by the terms of his appointment, or that with which 
he is clothed by the character in which he is held out to 
the world. If a general agent exceed his authority, the 
principal is bound, if the agent acted within the ordinary 
and usual scope of. the business he was authorized to 
transact, and the third party did not know that he ex- 
ceeded his authority. If a special agent exceed his au- 
thority, the principal is not bound. 

4. An agent employed for a special purpose receives no 
general authority from his principal. The authority of an 
agent is sometimes presumed, on the ground that the prin- 

2. How may an agent be appointed ? What may he do under such 
apiK>intment ? What authority must the agent have to bind his princi- 
pal under seal ? When is the principal bound by the acts of his agent ? 
What is the question to be submitted to a jury in cases where the prin- 
cipal has induced a third party to believe that the agent was duly ap- 
pointed? 

8. What is a general agent? What is a special agent? What is the 
agent's authority ? If a general agent exceed his authority, when is the 
principal bound ? If a special agent exceed his authority t 

4. Does an agent employed for a special purpose receive any general 
authority ? On what ground is the authority of an agent sometimes pre- 
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cipal has justified the belief that he has given authority to 
such agent. An agency may be presumed from repeated 
acts of the agent, adopted and confirmed by the princi- 
pal. If the principal does not disavow the acts of the 
agent as sqou as they come to his knowledge, he makes 
these acts his own. The adoption of the agency in part is 
an adoption in whole. The agent must have authority 
under seal to bind his principal under seal. Parol ratifi- 
cation of a deed made by an agent not authorized under 
seal, would not remedy the defect. 

5. If an agent commit an injury to person or property, 
and the liability is assumed by the principal, the agent is 
not relieved from his liability. A general agent must 
adopt the mode of performing his duties which is fixed 
either by usage or the orders of his principal. A special 
agent must follow the orders of his principal alone. 
When the agent's instructions do not cover the whole 
case, he must conform to the established usage. When 
this usage is defined by law, it must be strictly followed. 

6. If the principal give orders to his agent to sell, the 
agent is not authorized to sell on credit, unless such be 
the usage of the trade. If such be the usage, then the 
agent may sell on credit, unless he has received special 
instructions to sell for cash only. If he sell on credit, 
having no authority to do so, he becomes personally re- 
sponsible to the principal for the whole debt. The agent 
is personally liable — 1. If he act without authority; 2. If 
he exceed or depart from his authority ; 3. If he pledge 
his personal liability ; 4. If he conceal his character as 

gamed? What acts will justify such presumption? When does the 
principal make the unauthorized acts of the agent his own acts ? If he 
adopts the agency in part ? If an agent make a deed without authority 
tinder seal, would parol ratification remedy the defect ? 

5. If an agent commit an injury to person or property, and the princi- 
pal assume the responsibility ? What mode must a general agent adopt 
in performing his duties ? By what is a special agent governed V Whon 
the agent's instructions do not cover the whole case ? When the usage 
is defined by law ? » 

6. If the principal give orders to his agent to sell, can he sell on 
credit? If he sell on credit, having no authority to do bo? Iu what 




agent; 5. If he render liis principal inaccessible ; fi. If lie 
tides nnt hind his principal; 7. If lie act in bad faith. 
The principal may revoke the authority of his agent at 
any time. The revocation should be made known as 
generally as the fact of the agency, in order to release the 
principal from the fntnre acts of aucli agent. 

7. Notice to nn agent respecting any nutter' distinctly 
within the scope of his agency is a notice to his principal. 
An agent cannot delegate his authority without express 
authority from his principal. If the agent has no author- 
ity to appoint a substitute, the substitute cannot be held 
as the agent of the principal. He is only the agent of the 
agent who employs him. The person so employed is re- 
sponsible only to his immediate employer, and must look 
lo him fur compensation. 

8. The agent is required to exercise the same degree of 
caro and diligence in the transaction of the business of his 
principal that men generally exercise in transacting their 
own business of the same class. The principal bargains 
for the exercise of all the skill, ability, and industry of 
the agent, and he is entitled to demand the exertion of alt 
these in his favor. The agent must not, during his 
agency, put himself in a position adverse to his principal, 
As agent to sell, it is his duty to get the highest fair 
price. As agent to buy, it is his duty to buy at the 
lowest fair price. If an agent to buy be himself the ven- 
dor, the court will presume that the transaction was in- 
jurious to the principal, and will not allow the agent to 

seven oases is the agent personally liable '.' When nun- the principal re- 
voke till! authority of his n.t:ciit. '' Wlmt ;>■.: hiiriiv should be given to the 
r<.-vu?a(ic>n to exouoraie tin' principal fmiii liabilitv from 1'uturu acts of 

tlie ap'iit ? 

7. When is a notice to tin: agent a notice to (ho principal ? Can Bit 
agent dob-gate his authority ? If mi agent, without authority, appoint » 
substitute, ulidw fii^i-nt is the substitute? To whom is tlio person su 
employed responsible? 

H. What degree of care and diligence is an agent required to exorcist] 
in the muisaciioii of the business i.l" bis principal? Fur what does the 
principal bargain Y Can nn agent, during bis agency, put himself in a 
]*;sitiun adverse to bis principal .' As agent to sell, what is Ilia dntv? 
As agent to buy, whit is Ilia duty ? If on agent to buy be himself the 
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contradict this presumption, unless, with a knowledge of 
all the facts, the principal gave his agent previous au- 
thority to be such buyer or seller, or afterwards assented 
to such purchase or sale. 

9. The liability of the agent for deviating from instruc- 
tions, or for misconduct, is measured by the loss or injury 
which he may cause to his principal. If the loss were 
not immediately caused by the misconduct of the agent, 
yet if it be the result of some previous misconduct, the 
agent is responsible. The verdict against the principal 
for the misconduct of the agent, is the measure of damages 
which the principal may recover against his agent. 



CHAPTER XLVm. 

BROKERS, FACTORS, AND ATTORNEYS. 

1. Brokers are those agents who are engaged for 
others in negotiating contracts relative to property. A 
broker is the agent of his employer. There are several 
kinds of brokers. Exchange-brokers negotiate in all 
matters of exchange with foreign countries. Ship-brokers 
transact business between the owners of vessels and mer- 
chants who are engaged in shipping goods. Insurance- 
brokers are those who are engaged in procuring insurance 
for others. Pawnbrokers are engaged in loaning money 
at a high rate of interest, and receiving goods in pawn as 
a security for the money loaned and interest. Stock- 
vendor, what wUl the court presume ? When only will the court allow 
the agent to contradict this presumption ? 

9. What is the liability of the agent for deviating from instructions or 
for misconduct ? If the loss were not immediately caused by the mis- 
conduct of the agent, but resulted from some previous misconduct? 
What is the measure of damage which the principal will recover from 
his agent ? 

1. Who are brokers ? In what capacity does a broker act ? What is 
the business of exchange brokers? What is the business of a ship 

8 
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brokers are those who are employed to buy and sell 
shares of stock in corporations and companies. 

2. Factors are agents employed to sell goods consigned 
or delivered to them by their principals. When the fac- 
tor resides iti the same country with his principal, he is 
called a domestic factor. lie is called a foreign factor 
when he resides in a different country. When the agent 
accompanies the ship, taking a cargo aboard, and it is 
consigned to him for sale, and he is to purchase a return 
cargo out of the proceeds, such agent is properly called a 
factor, alliiuiigh usually known by the name of a super- 
cargo . 

3. A factor differs from a broker in eome important 
points. The factor may buy and sell in his own name, as 
well as in the name of his principal. The broker, acting as 
such, should buy and sell in the name of his principal. 
The factor is intrusted with the possession and control 
of the goods bought and sold, and has a lien on them for 
his commissions. The broker has no such possession of 
the goods, or lien for his commissions. 

4. There is a difference between the liability of a do- 
mestic and a foreign factor, V>y the usage of trade or in- 
tendment of law, when domestic factors arc employed in 
the ordinary business of buying and selling goods, it is 
presumed that a reciprocal credit between the principal, 
and the agent, and the third party exists. When a pur- 
chase has been made by such factor, he, as well as his 
principal, becomes liable for the debt; and in case of sale, 
the buyer is responsible both to the factor and principal 

broker? What is tlie business of nn insurance broker? What is the 

business ol'n pnwiiiiroiiiT? What i> tin' business nr a B!<>ek broker* 

2. For what purpose arc factors employed? Who aro domestic fiic- 
turs? Who is a foreign factor'; Who arc supercargoes? 

■o between n fuctor n:u.l a broker as to the Bala 
Vision of the jjuods '; An to their Men for com- 

4 Is the liability of n foreign and domestic factor the same? When a 

domestic liiclor is employed in tin 1 ordinary hu.-inoss of buying 1 and sell- 
ing goods, what ia proeuiiu.il; When a purchase has been made by 
such factor, who becomes liable ? When a ealo has been made by such 
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for the purchase-money. The presumption of reciprocal 
credit may be rebutted by proof of exclusive credit. 
Foreign factors, or those acting for principals residing in 
a foreign country, are held personally liable upon all con- 
tracts made by them for their employers. In such cases, 
the presumption is, that the credit is given exclusively to 
the factor. But this presumption may be rebutted by 
proof of a different agreement. 

5. Factors sometimes act under a del credere commis- 
sion. A del credere commission is one under which the 
factor, in consideration of an additional premium, engages 
to insure to the principal the solvency of the debtor, and 
the payment of the debt. Factors in this country are 
generally known as commission merchants. The compen- 
sation of factors and brokers is called commissions. 

6. The broker and factor are bound to exercise the 
same degree of care and diligence that men generally ex- 
ercise in the transaction of their own affairs. They render 
themselves liable for any neglect, error, or default incom- 
patible with the care and skill required in the business 
they undertake. They are bound to obey the positive in- 
structions of their principal, unless an unforeseen emer- 
gency arise, in which case they must act in good faith, 
and for the obvious advantage of their principal. The 
factor having possession of the goods may insure them. 

7. A foreign factor, as to third parties, is considered as 
principal. The foreign principal may sue third parties ; 
but third parties cannot sue the principal. They act with 



factor, to whom is the buyer responsible ? Can the presumption of re- 
ciprocal credit be rebutted? When a purchase has been made by a 
foreign factor, who is liable ? To whom is the credit presumed to be 
given ? Can this presumption be rebutted ? 

5. Under what commission do factors sometimes act? What is a del 
credere commission ? By what name are factors in this country generally 
known ? What is the compensation of brokers and factors called ? 

6. What degree of care and diligence are factors and brokers required 
to exercise? For what do they render themselves liable? What are 
they bound to obey ? If an unforeseen emergency arise, how are they 
bound to act ? Who may insure goods ? 

7. How are foreign factors considered as to third parties ? Are the 



KEYS. 
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the factor only, Mid on tlie factor's credit. Tlio weight of 
decisions favors the rule that tho several States in the 
Union arc not foreign States to each other as to factors, 
although they are foreign to each other as to bills of ex- 
change. The factor may buy and sell, suo and bo eued, 
collect money and give receipts in his own name A 
broker can do this only in the name of his principal. 
The factor has a lien on the property for In.- commissions. 
The broker has no lien. Neither can delegate his author- 
ity. Neither has a right generally to his commissions 
until the service is completed. If, however, an im- 
portant part of the service has been performed, and 
its completion is prevented by some irresistible ob- 
stacle, without their fault, they may demand pro rail 
compensation. They must have discharged all their 
duties with proper care, still, and fidelity, before they can 
have a valid claim for commissions. For injuries result- 
ing from default, they lose their claim for commissions, 
and the principal is also entitled to recover damages. 

8. Attorneys, in an extended sense, include all who are 
employed to transact business for others. A power of at- 
torney may ho given by one person to another, to perform 
any act which the person granting the power could him- 
self perforin. One person, by power of attorney under 
sea!, may authorize another to sell real estate, and make 
and execute a deed for him and in his name. An attor- 
ney is bound to transact the business intrusted to his care 
with due diligence, and is responsible for carelessness, 
negligence, or want of skill. An attorney -at-law is an 

different States foreign as to factors 1 An to bills of exchange ? What 
may tho factiir do in his im;i name '! ('nn the factor or broker delegate 
bin authority? When are they eniitlod to their commissions? If an 
important part of the service haw been performed, and iig comple- 
tion is prevented by Mime irresistible obstacle, without their fault ? In 
what manner must their duties h:ive hern ilisrharRi'd '.' For injuries re- 
suiting from default, wh.nl do they lose? To what further id the princi- 
pal entitled ? 

M. What docs the (enn <(.''oiV; .'.'/.• include i;i it- 1 rx: ended srnse ? What 
acta may hu performed uu.lvr a power of attorney '! How is the attorney 
bound to transact the business intrusted to him? Fur what is he re- 
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officer of the court. He is employed as an agent to trans- 
act the business of his clients in court. The agreement of 
the attorney, within the scope of his employment, binds 
his client. It is the duty of an attorney-at-law — 1. To be 
true to the court and his client ; 2. To manage the busi- 
ness of his client with care, skill, and integrity ; 3. To 
keep his client informed as to the state of his business ; 
4. To keep the secrets of his client, confided to him as 
such. If an attorney deposit his client's money to his 
own private account, he is responsible if the money be 
lost. If he deposit it to the account of his client, he is 
not responsible. If discharged by one party, he may act 
for the other party, provided he makes no improper use 
of the knowledge obtained in acting for his former client. 
Like all other agents, he is responsible to his client for 
any carelessness or negligence in transacting his client's 
business. He is not responsible for mistakes in doubtful 
points of law or practice, nor for the fault of council re- 
tained by him. 



CHAPTER XLDL 

TRUSTEES. 

1. Trustees are those who hold property in trust for 
the use and benefit of others. The party entitled to the 
benefit of such trust-property is called in law the cestui 
que trust (pronounced ceti he trust). Trustees are ap- 
pointed by the deed or will of the person vesting the 

sponsible? Of what are attdrneys-at-law officers? For what purpose 
are they employed ? Within what may the attorney bind his client ? 
What are the duties of an attorney-at-law? If the attorney deposit the 
money of his client in his own name, and it is lost, who is responsible ? 
If he deposit it in the name of his client ? If discharged by one client in 
a suit, can he act for the other party ? For what is he responsible to his 
client ? For what is he not responsible ? 

1. Who are trustees? What is the party entitled to the benefit of 
such trust called in law ? How are trustees appointed ? If an estate is 
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property in tho trustees, or by the court. If an estate if 
vested in several executors, or trustees, they hold the 
estate as joint tenants. If the title of the trustee be 
merely nominal, the legal title is in the person who is en- 
titled to the actual possession of tho lands, and the rents, 
issues, Hud profits thereof. Where the title of the trustee 
is not merely nominal, but connected with some power of 
actual disposition or management, the legal and equitable 
title is in the trustee, subject to the trust. 

2. If a conveyance be made to one person in truBtTfor 
another, no estate veals in the trustee. Express trusts id 
New York may be created for either of the following pur- 
poses: 1. To sell lands for the benefit of creditors; 2. 
To sell, tin -I'tgage, or lease lands, for the benefit of legatees, 
or for the purpose of satisfying any charge thereon ; 3. 
To recover the rents, issues, and profits of lands, and ap- 
ply them as the law directs. 

3. Heal and personal property may be conveyed to any 
incorporated literary institution in trust for any of the 
following purposes: 1. To establish and maintain an ob- 
servatory; 2. To found and maintain professorships and 
scholarships; '3. For any other specific purpose compre- 
hended within the provisions of their charter. The trust 
may he created subject to such conditions as arc prescribed 
by the grantor, and agreed to by the trustees. Heal and 
personal property may be conveyed to the corporation of 
any town, village, or city, to be held in trust — 1. For the 
purpose of education; 2. For the relief of the poor; 3. 
For parks, or other ornamental grounds; 4. F'or grounds 
for military parades. It may be granted upon such con- 

voshsd in several trusfiH's. l:oiv do tlir-y bo'd ',' It' tliu title of the trustee 
be muri-ly nominal, in ivlmiti is the le^al title V Where the title of the 
trustee in not merely nominal, but coimir.'.rd with ™if power, in whom 
is the title? 

3. If n conveyan/v he mad': to one person in trust for another, what Ib 
the cftl-ctl For what purposes may cxjuvi-s trusts be created in Sew 
York V 

;i. f«r what )mr|i"S-'R in.iv rest] and personal property bo conveyed to 
■ ■ : i y ii|i-...T]!iir;i!cil horary in^iituliimV Subject to what conditions may 
tliu trust be created '; 1'or what purposes may real and personal prop- 
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ditions as the grantor shall prescribe, and the trustees 
agree to. All trusts authorized by statute continue for 
such time as may be necessary to accomplish the pur- 
poses for which they were created. 

4. The trust estate, and all the legal authority of the 
original trustees, descends to their successors in office duly 
appointed. When the purposes for which an express 
truBt shall have been created, shall have ceased, the estate 
of the trustees will also cease. If one of several trustees 
die, all th^ rights, powers, and duties of the trustees vest 
in the survivors. Upon the death of the last surviving 
trustee, the court appoint another trustee, who exercises 
the powers of trustee under the direction of the court. 
If a trustee has accepted the trust, and he wishes to resign, 
he must present a petition to the court, praying the court 
to discharge him from the trust. 

5. Upon the petition of any person interested in the 
execution of a trust, the court may remove any trustee 
who shall have violated his trust, or for any other cause 
shall be deemed an unsuitable person to execute the trust. 
The court may appoint a new trustee in place of the 
trustee who has resigned or has been removed. 

6. The trustee, by accepting the trust, guaranties that 
he possesses, and that he will exert, that degree of know- 
ledge, diligence, and care reasonably requisite for the 
proper discharge of the duties he undertakes to perform. 
There are private trustees and public trustees. A private 
trustee holds property for a private individual known as 

erty be conveyed to the corporations of towns, villages, or cities ? Upon 
what conditions ? For what time do trusts authorized by statute con- 
tinue? 

4 To whom does a trust estate descend? When the purposes for 
which a trust estate has been created have ceased, what is the effect? 
If one of several trustees die, what is the effect ? If all die ? If a trus- 
tee has accepted the trust, and wishes to resign ? 

5. Upon whose petition will the court remove a trustee? For what 
causes? If the court remove a trustee, what further action will the 
court take? 

6. What does the trustee, by accepting the trust, guaranty ? What 
two classes of trustees? Who are private trustees? Who are public 
trustees? 
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the cestui que trust Public trustees hold property for 
the benefit of the public. 

7. The trustee of an estate is bound to secure its rea- 
sonable increase. If it lie idle in Iiis hands without 
cause, he will be charged interest. A trustee cannot pur- 
chase property which it is his dnty, as trustee, to sell ; nor 
tell the property which it is his dnty, as trustee, to pur- 
chase. I'nblic and private trustees may so contract as to 
render themselves personally liable. If the credit was 
given to the trustee personally, and the creditor was jus- 
tified in so understanding the case, the trustee must abide 
the responsibility. An agent who exceeds his authority, 
and fails to hind his principal, binds himself. On this 
principle, public trustees who enter into contracts in their 
official capacity, and so deviate from or exceed their au- 
thority as not to bind those for whom they act, bind 
iJifijjsi.'lves. 



1. A i'owkk is an authority to do some act in relation 
to lands which the owner granting the power might him- 
self lawfully perform. Any owner of lands, who is ca- 
pable of performing any aet in reference to such lands, 
may grant a power to another to do the same act. Any 
person is capable of executing a power, who would be 
capable of granting a similar power. Powers are general 

7. To what is the trustee bound? If the estate lie idle in his hands? 

What is the ml*: as in buy in:; ami (.ullir.L.' (rust property ? ("an trustee* 
render themst lv,u personally liable on these contracts! When must 
the trustee abide the re;-|Hjjisibilily ',' If :m ajreut exceed his authority, 
and fail to bind his principal, what in the ctlect? [fa trustee exceod 
liia authority, and docs mil bind il.<.w fur ivlioiu he acta, what is iha 
■ clleet? 

1. What is a power? Who may grant a power? Who may execute 
a power? Wheals a [lower general? When is a power spociul? When 
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or special. A power is general, when it authorizes an 
alienation in fee to any alienee whatever. A power is 
special, when the person, or class of persons, is designated, 
or where the power authorizes the alienation of a particu- 
lar estate less than a fee. A power is beneficial, when no 
other person than the grantee of the power hag any in- 
terest in its execution. Where an absolute power of 
alienation, not accompanied by any trust, is given, such 
estate is changed into a fee. 

2. Every power of disposition is deemed absolute, by 
means of which the grantee is enabled in his lifetime to 
dispose of the entire fee for his own benefit. A general 
power is in trust, when any person, or class of persons, 
other than the grantee of such power, is designated as 
entitled to the proceeds to result from the alienation of 
the lands according to the power. A special power is in 
trust, when the disposition which it authorizes is limited 
to be made to any person other than the grantee of such 
power, or is entitled to any benefit from the disposition 
authorized by such power. 

3. Every trust-power, unless its execution or non-exe- 
cution is made expressly to depend on the will of the 
grantee, is imperative. A trust-power does not cease to 
be imperative when the grantee has the right to select 
one, and exclude others, of the persons designated as the 
objects of the trust When a disposition under a power 
is made to several persons, without specification of the 
share to be allotted to each, all are entitled to an equal 
proportion. If the disposition be left to the discretion of 
the trustee, the trustee may allot the whole to one, to the 
exclusion of all the others. If such trustee die, leaving 

is a power beneficial ? When an absolute power of alienation is not ac- 
companied by any trust, what is the effect? 

2. When is the power of disposition deemed absolute? When is a 
general power in trust ? When is a special power in trust ? 

3. When is a trust-power imperative? Is it imperative when the 
grantee has thjB right to select one and exclude others ? If the dis- 
tribution be loft to the discretion of tin^^HHAttflfif he do ? If 
such trustee die, leaving the power nn 

12 a* 
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tin; power unexecuted, the power must bo esecnted for 
the benefit of all. 

4. When the power is created by will, and the testator 
dues not designate by whom it is to be executed, the court 
will appoint a trustee to execute the power. Any person 
interested in the objects of such trust may compel its ex- 
ec cition. 

D. If the power is vested in several persons, all must 
unite in the execution. If one die, the power may be 
executed by the survivors. If the power is confined to 
the disposition by grant, it cannot be executed by will. 
If tlie grantor of a power require formalities in the exe- 
cution not required by law, such additional formalities 
will not be necessary to a valid execution of the power. 

(!. The intention of the grantor must be followed as to 
the mode, time, and condition of its execution. When 
the consent of a third person is required, such consent 
must be expressed in the instrument by which the power 
is executed, or must be certified in writing thereon. In- 
struments executing a power arc effected by fraud, in the 
same manner as conveyances. If the execution of a 
power be defective, in whole or in part, its proper execu- 
tion may be decreed in equity. 

4. When the power 
nntc by whom it is to 
a. trust-power? 

5. If till! trust -power is vested in several persons, who must join in 
tin. 1 execution'; If one die, how in the power to bo executed? If lilt 
power authorize tlie disposal of tlio estate by deed, can it bo done bj 
will 1 II tlie power In; executed by a married woman, how is it to be 
acknowledged y If the jjruntor of u power require formalities not re- 
quired by law? 

ti. Aa to wlia'.. inn-c l!ic in sou: ions of the grantor be followed? When 
the consent of a third party is required, how must such consent appear? 
If the instrument executing a. power be effected by fraud? If the exe- 
cution of tile power be defective 1 
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CHAPTER IX 
REAL PROPEBTT. 



1. All estates in lands, in fee or for life, arc real prop- 
erty. All other estates in lands, such as leases for years, 
ok personal property. All other property, not included 
in real property, is personal property. An estate in fee 
is an estate in which the owner has the entire property, 
as the term is used in this country. The people of the 
State, in their right of sovereignty, are deemed to possess 
the original title to all lands within the jurisdiction of the 
State. Upon failure of heirs, the title reverts or escheats 
to the .people of the State. It reverts to the State sub- 
ject to'all mortgages and encumbrances, by judgment or 
otherwise, in the same condition that it would descend to 
heirs. 

2. Lands in the several States are declared to be allo- 
dial; — the entire and absolute property is vested in the 
owner. By the law of England, the king is the supreme' 
proprietor of all the lands in the kingdom. There is no 
proprietor of land, except the king, who is not a tenant. 
The feudal system bad its origin in the military policy of 
the northern nations, who poured themselves in vast num- 
bers into all parts of "Europe at the decline of the Roman 
empire. Large districts of land were allotted by the 
conquering generals to the superior officers of the army. 

L. What property to teal T What property to personal t What is an 
estate in fee? Who are deemed topaisess the original and ultimate 
title to all lands within the State 1 Upon failure of heirs, to whom does 
the title revert? Subject to what ! 

8. What are lands In the several States declared to be T What is the 
gof allodial! Whoto the supreme proprietor of all the lands in 
* What an all others holding lands 1 In what did the feudal 
sjrnem nave its origin I What was allotted by the conquering generals 1 
To whom? How dealt oat by them? What were these allotments 
called! What do these words signify in the northern language 




190 REAL PROPERTY. 



These were dealt out again in smaller parcels to tlie in- 
ferior officers and most deserving soldiers. These allot- 
ments were called ftada, feuds, fiefs, or fees. In the 
northern language, these words signify a constitutional 
reward. The condition annexed to the reward was that 
they should faithfully serve, in war, the person by whom 
thuy wire given. The tenant took the oath of fealty, and 
ujjL.il! breach of the condition annexed to the reward and 
of the oath, the lands again reverted to hiin who granted 
them. 

::. All grantors, as well as receivers, were mutually 
bound to defend each other's possessions. Every receiver 
of lands was hound, when called upon by his benefactor, 
to do all in his power to defend him. Such benefactor 
was under the immediate command of hia superior; and 
so upward to the supreme general or the prince. The 
to vera! lords were reciprocally bound, in their respective 
gradations, to protect the possessions they had given. 
The effect of this constitution was soon apparent in the 
strength and spirit with which they maintained their con- 
quests. Scarcely had the northern conquerors established 
themselves in their new dominions, when the wisdom of 
their constitution, as well as their personal valor, alarmed 
all the princes of Europe in those countries which had 
been formerly Roman provinces, but had deserted their 
old masters in the general wreck of the empire, 

4. The property of those countries was held by a title 
wholly independent of any superior, and perfectly allodial 
Hut tiiosc princes now parcelled out their royal territories, 
and persuaded their subjects to surrender their landed 

waa the condition nnneied to tlio reward ? What oath did tho tenant 
Li!;e 1 What wan the cflort of a breach of the conditions annexed to 
lln- reward, and of tin- violation of the oath of fealty Y 

::. To what w<ti; all frrmiturs and receivers bound J To what wMthe 
r-iviv-i-r of lands bound f Under whose command was such benefactor* 
U but were the several lords reciprocally bound to do? In what did lh« 
cfl'is-t of tliia constitution appear? What effect did their success hi" 
upon the other princes of Eiiropo? 

4. By what title had the lands in these countries been held 1 What 
did thc3o princes do? How far did the feudal constitution extend' 
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property, and retake the same under the feudal obliga- 
tions of military fealty. In a few years the feudal con- 
stitution extended itself over all Western Europe. The 
Roman laws, which had so universally prevailed, were 
driven out, and for many centuries became lost and for- 
gotten. The feudal system was adopted in England as a 
pari of the national constitution during the reign of Wil- 
liam the Norman. In consequence of this change, the 
king became the universal lord, and original proprietor of 
all the lands in the kingdom. 

6. The grantor of the fend was called the proprietor, or 
lord, because he retained the ultimate property of tho 
fend, or reward. The grantee, who had the use and pos- 
session, was styled the feudatory, or vassal, which is an- 
other name for tenant, or holder of the lands. The words 
of the grant were words of gratuitous and pure donation. 
The grant was perfected by the ceremony of corporeal 
investiture, or open and notorious delivery of possession 
in the presence of other vassals. The tenant, upon inves- 
titure, did homage to his lord. ' Openly and humbly 
kneeling, being ungirt and uncovered, and holding up 
his hands both together between those of the lord, who 
eat before him, he professed that " he did become his man 
from that day forth, of life, and limb, and earthly honor;" 
and then he received a kiss from his lord. The idea of 
tenure pervades to a considerable degree the lawB of real 
property in the several States. The title to lands in this 
country is essentially allodial, and every tenant in fee- 
simple has an absolute title, yet, in technical language, he 
is called a tenant in fee. 

What was the effect upon the Roman laws ? Whan was the feudal sys- 
tem adopted in England ? In consequence of this change, what did tho 
king become t 

5. What woe the grantor of a fend called I Why? What was the 
grantee called t What was the character of the words of the grant ? 
How was the grant perfected T What did the tenant do npon investi- 
ture t What position did he assume ) What did he profess '( What 
did he receive from his lord T What does the idei 
What is tho nature of the title to lands in tli.it 
every tenant in fee 1 
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6. By the Revised Statutes of New York, which took 
effect in 1830, all feudal tenures were abolished. But tbe 
abolition of tenures did not take away or discharge any 
rente, or services certain, whieh at any time before had 
been, or at any time thereafter should be, created or re- 
served. 

7. Every citizen of the United States is competent to 
hold lands, and take the same by devise, descent, or pur- 
chase. Every person competent to hold landB may alien- 
ate the same in the form prescribed by statute, except 
idiots, persons of nnsound mind, infante, and, ill some 
Status, married women. In some of the States restrict 
tiuiis are placed upon the transfer of real property by the 
Indians, and in others no distinction is made. An alien 
may become qualified to hold real estate in most of the 
States before he is naturalized. lie must, however, be- 
cunie a resident of the State, with the intention of becom- 
ing a citizen of the United States, as 6oon as he can be 
naturalized, lie must declare his intention to become a 
citizen, lie must prepare a statement under oath, show- 
ing that he has complied with these requisitions. This 
certificate must be filed with the secretary of state. He 
is then authorized to take, hold, and transmit real prop- 
erty for a period of six years, during which time he may 
complete his naturalization. In case of the death of such 
alien within six years, his heirs may take by descent, if 
they are qualified to hold the same, and the widow may 
be endowed. 



C. When were feudal tenures abolished in New York! What did this 
abolition of tenures not fake away or discharge? 

7. \V1») is coni3>-if.'jit tu !ui]il hir.<!s> '.' Hi-jw iniiv tlirv take the same! 
Wh.i may convey lands Y \Vhnt in the rule as tu Indians ? Can U 
alien become qualified to bold real rotate? Where must he reside' 
With ivhnt intention '! What must be declare? What must he pre 
jiare? Where must he file such cerlificaie 1 What in be then authoriwi 
to do ? In case of the death of such alien within six years, who DUJ 
take his property 1 Ib his widow entitled to dower '! 
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CHAPTER LEL 

CLASSES OF ESTATES. 

1. Estates in lands are divided into four classes : 1. Es- 
tates of inheritance; 2. Estates for life; 3. Estates for 
years; 4. Estates at will or by sufferance. Tenures are 
abolished in most of the States. Every estate of inherit- 
ance is termed a fee-simple, or fee. Every such estate, 
when not defeasible or conditional, is termed a fee-simple 
absolute. Estates tail are generally abolished. Estates 
of inheritance and estates for life, are freehold estates. 
Hose who hold such estates are freeholders. Estates for 
years, are chattels real. Estates at will or on sufferance 
are not liable to levy and sale under execution. An estate 
during the life of a third person, whether limited to heirs 
or otherwise, is deemed a freehold only during the life 
of the grantee or devisee. After his death, it is deemed a 
chattel real. 

2. Estates are of two kinds as to the time of their en- 
joyment: 1. Estates in possession ; 2. Estates in expec- 
tancy. In an estate in possession, the owner has a right 
to the immediate possession of the lands. In an estate in 
expectancy, the right to the possession is postponed to a 
future period. Estates in expectancy are divided into two 
classes : 1. Estates to commence at a future day, denoini- 

1. Into what classes are estates in lands divided? What is the condi- 
tion of tenures in most of the States ? What is every estate of inherit- 
ance called ? If not defeasible or conditional ? What is the condition of 
entailed estates ? Which are freehold estates ? What are the holders of 
such estates called t Which are chattels real ? Which are not liable to 
levy and sale under execution ? When are* estates for the life of a third 
person freehold estates ? What do they become after the death of the 
grantee or devisee ? 

2. Of what two kinds are estates, as to the time of their enjoyment ? 
When has the owner a right to take estates in possession V When has 
lie the right to the possession of estates in expectancy ? Into what two 
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nali'd future estates; 2. Estates to return after the expira- 
tion nf Rome other estate, denominated reversions. A 
future estate is an estate, the possession of which is to 
cmunu'iice at afutnre day, cither without the intervention 
of a precedent estate, or on the determination, by lapse of 
time or otherwise, of a precedent estate created at the 
Hume time. "When a future estate is dependent on a pre- 
ei-iletit estate, it may be termed a remainder, and may be 
(■rented and transferred by that name. A reversion is the 
residue of an estate left in the grantor or his heirs, or in 
the heirs of a testator, possession commencing on the de- 
termination of a particular estate, granted or devised. 

3. Future estates are either — 1. Vested; or, 2. Contin- 
gent. Future estates are vested, when there is a person in 
being who would have an immediate right to tho posses- 
sion of the lands upon the ceasing of the intermediate or 
precedent estate. Future estates are contingent, while the 
person to whom, or the event upon which, they are lim- 
ited to take effect remains uncertain. In New York, 
every future estate is void in its creation, which suspends 
the absolute power of alienation for a longer period than 
there are persons in being to whom an estate in fee in 
possession can be conveyed. The absolute power of 
alienation cannot be suspended bv any limitation or con- 
dition whatever lor a lunger period than the continuance 
of two lives in being at the creation of the estate, with 
one single exception. A contingent remainder in fee may 
be limited on a (trior remainder in fee, to take effect in 
the event that the person to whom the first remainder is 
limited shall die under the age of twenty -one years. 

4. All life-estates subsequent to those of the first two 



classes nro estate* in es|>ectaury divided J "Wlint is 


a future estate! 


When :i future estate ':■■. 'li/jirjid.'iit tin » precedent ota 


L , what may it ba 


lernu-d Y What is a reversion ; 




!t. Of what two rSussi-K uri! future estates 7 When 


re future estates 


v.-v-l ■; IV!, :1 rontm-rtu ■; Wluit future r-ti.tOH »r. 




niion ill tile Suite uf New York 1 For what period onl 


eat] the absolute 


]. ,\vi-:- uf l.lieli:itiiiJl lie H«S|iL'inlvtl V WliiSi in till; (.■St.'L'l 




4. What life estates arc void Y Hmv dws the rem 


iiuler take effect 
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are void. Upon the death of these two persons, the re- 
mainder takes effect in the same manner as if no other 
life-estates had been created. The accumulation of rents, 
issues, and profits of real estate may be directed by deed 
or will for the benefit of one or more minors, to terminate 
at the expiration of their minority. If such accumulation 
be for a longer time than the minority of the persons for 
whose benefit it is created, it is void as respects the time 
beyond such minority. If such infants shall be destitute 
of other sufficient means of support and education, the 
court will direct . a suitable sum to be applied to their 
maintenance and education. 

5. Estates, in respect to the number and connection of 
their owners, are divided into — 1. Estates in severalty; 
2. Estates in joint tenancy ; 3. Estates in common. Es- 
tates granted or devised to two or more persons, in their 
own right, are held in common, unless expressly declared 
to be in joint tenancy. Estates vested in executors or 
trustees, as such, are held by them in joint tenancy. An 
estate in severalty, is where one tenant holds the estate in 
his own right. The distinctive feature of an estate in 
joint tenancy is the right of survivorship. At common 
law, the entire estate, upon the death of one of the joiut 
tenants, goes to the survivors, and the last survivor takes 
an estate of inheritance. The right of survivorship, in 
many of the States, is abolished, except in case the estate 
is held in trust. Estates in common may be terminated 

upon the death of those two persons ? When may the accumulation of 
the rents, issues, and profits of real estate be directed hy deed or will ? 
When does it terminate ? If such accumulation he directed for a longer 
time than the minority of the persons for whose benefit it was created, 
what is the effect? When may the court direct a suitable sum to be ap- 
plied to the maintenance and education of such infants ? 

5. Into how many classes are estates divided, as to the number and 
connection of their owners ? How are estates granted or devised to two 
or more persons, in their own right, held ? How are estates vested in 
executors or trustees held ? What is an estate in severalty ? What is 
the distinctive feature in an estate in joint tenancy ? What is the right 
of survivorship, at common law? Is the right of survivorship still in 
force in the several States ? How may estates in common be termi- 
nated? 
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in two ways: 1. By uniting all the titles in one tenant; 
2. By partition. 

(1. Estates at will originate in mutual agreement, and 
depend upon the concurrence of both parties. The dissent 
of either party may terminate it. Such an estate cannot 
lie the subject of conveyance. The estate of a tenant who 
comes into possession of lands by lawful title, but holds 
over by wrong after the determination of his interest, is 
an estate at sufferance. A conditional estate is one which 
has a qualification annexed to it by which it may, upon 
the happening or not happening of a particular event, be 
confirmed, modified, or destroyed. Estates by the cour- 
tesy and estates in dower will be examined hereafter. 



CHAPTER LIT. 

ALIENATION BY DEED. 



1. Tin-: usual term of transfer of real estate by deed is a 
grant. The person making and executing the deed, is 
called the grantor. 'Die person to whom the estate is 
granted, is called the grante<\ The instrument by which 
it is transferred, is called a dved. Heal estate may be 
transferred from one person to another in three ways: 
1. By deed; 2. By will; 3. By descent. 

2. Every grant in fee of a freehold estate must be made 
in writing. It must be subscribed by the grantor or his 

6. In what <lf> estfites at will nriginsiti:* Upon wlint do they depend! 
How may ihey be UTiiiiimW! Is such an i;siaii> a subject of convey- 
ance? VVIiut is an cslale at Bitflbraiice r What is a conditional estate! 
What other estates an; mentioned » 

1. What is the ukuiiI ti-rui nt tiansfcr of i. a I csraie l>y deed ? \Vh*t 
U tin- i--rs«n iiiakiii^ and i-xirutii)!i tbe deed railed? What is the per- 
son called to whom the i-staie Is wanted 1 What is the instrument !)y 
which tlio transfer is made i-ulh-dY In how many ways may real eatute 
he transferred from one owner to another? 

2. llow must every grunt in feu of a freehold estate, he nindo? By 
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agent, duly authorized. It most be under seal, and the 
authority of the agent must be under seal. It must be 
duly acknowledged by the grantor or his agent, duly au- 
thorized, before it is delivered, or its execution must be 
attested by at least one subscribing witness. It must be 
duly delivered by the grantor to the grantee. The execu- 
tion of a deed, and its delivery, can only be proved by a 
subscribing witness, in most of the States. If a deed is 
not acknowledged, and cannot be proved by a subscribing 
witness, its execution is not complete, and it cannot be re- 
corded. It does not take effect as to third parties until 
acknowledged or duly proved by a subscribing witness. 

3. A deed does not take effect until it is duly delivered 
by the grantor to the grantee. The formal parts of a deed 
are — 1. The date when made; 2. The names and descrip- 
tion of the parties grantor and grantee ; 3. The considera- 
tion paid by the grantee ; 4. The receipt therefor ; 5. The 
grant ; 6. A full description of the property granted, with 

« its locality and boundaries ; 7. A covenant that the grant- 
or is lawfully seized, and has a right to convey ; 8. A 
covenant that the grantee shall have quiet possession; 
9. A covenant that the property is free and clear from all 
encumbrances; 10. A covenant to do any act necessary 
to perfect the title in the grantee; 11. A covenant to 
warrant and defend ; 12. Conclusion, containing the date 
of its execution ; 13. Signature and seal ; 14. Acknow- 
ledgment. 

4. Chancellor Kent, in his Commentaries, says : " I ap- 
prehend that a deed would be perfectly competent, in any 
part of the United States, to convey the fee, if it was to 
be to the following effect : 

whom subscribed ? Must the instrument be under seal ? If executed by 
an agent ? By whom must it be acknowledged ? If not acknowledged, 
how must its execution be proved ? What is the last thing necessary to 
perfect the transfer ? IIow only can the execution and delivery of a deed 
be proved ? If a deed is not acknowledged, and cannot be proved by a 
subscribing witness, can it be recorded? When does it take effect? 

8. Is the delivery of the deed by the grantor to the grantee necessary 
to perfect the transfer ? What are the formal parts of a deed ? 





"T, A. B.. in consideration of one dollar to me paid by 
C. I)., do bargain and sell (or, in New York, grant) to 
C. I), and bis heirs (in Now York, Virginia, etc., the 
words 'and his heirs' may be omitted) the lot of land 
(describe il). Witness my band and seal, etc 

" But persona usually attach bo much importance to the 
solemnity of forms, that the purchaser would rather be at 
the expense of exchanging a paper of such insignificance 
(if appearance for a conveyance, surrounded by the usual 
outworks, and securing respect and checking attacks by 
the formality of its manner, the prolixity of its provisions, 
and the usual redundancy of its language. The English 
practice and the New York practice, down to the present 
time, have been in conformity with the opinion of Lord 
Coke, that it is not advisable to depart from the formal 
and orderly parts of a deed which have been well con- . 
sidcrud and settled." 

5. No person would be willing to take the title to an 
estate under a deed in the form given by the learned 
chancellor. Such form would be exceedingly defective. 
By the statute in New York, no covenant can be implied 
in any conveyance of real estate, whether such convey- 
ance contain special covenants or not. In the form 
given, there is no covenant on the part of the grantor that 
be is lawfully seized, and has a right to convey. There is 
no covenant that the grantee shall have quiet possession. 
There is no covenant that the estate is free and clear of all 
encumbrances. There is no covenant to do any act neces- 
sary to perfect the title in the grantee. There is no cove- 

4. What form of deed does Chonrellor Kent eny he apprehends to be 
perfectly competent, in any part of the. United Slates, to convey the feel 
To what does he say persons usually attach much importance? WhM 
expense would thf purchaser readily incur V In ai-cer-danee villi whose 
opinion docs lie hiv the Mugl'idi practice and tin- practice izi New York 
are ainciucrcd '.' \V!:;l: wil< t ! i ; lT opinion? 

5. Would persons fjf ordinary prudence bo iviMiiifi to tak" the title W 
nn estate in the fuini given by ('lianfvilor Kent".' In such form complete 
or defective? Are there nnv implied rov.-n.-iiirs in any cnnvcvnncfi in 
New York? What covenants are omitted in the lorni K iveuT What is 
the rule Q6 to implied covenants in most of the States V 
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nant to warrant and defend the title. In most of the 
States there is no implied covenant in a deed. All cove- 
nants mast be duly expressed in the deed. 

6. The heirs to whom the estate descends, and the dev- 
isees to whom the estate is devised, are answerable upon 
the covenants or agreements of the grantor or devisor to 
the extent of the lands descended or devised to them. 
No greater estate passes by any grant or conveyance than 
the grantor himself possessed at the time of the delivery 
of the deed, and could then lawfully convey. Every 
grant is conclusive against the grantor and his heirs, and 
against subsequent purchasers from the grantor or his 
heirs, except a subsequent purchaser in good faith and 
for a valuable consideration, who shall acquire a superior 
title by a conveyance that shall have been first duly re- 
corded. A conveyance made by a tenant for life or for 
years, of a greater estate than he possesses, passes to the 
grantee all the title, estate, and interest which such tenant 
could lawfully convey. 

7. Every grant of lands is absolutely void, if, at the 
time of the delivery of the deed, the lands are in the 
actual possession of another person, claiming under a 
title adverse to that of the grantor. The grantor may ex- 
ecute a mortgage on such lands ; and such mortgage, if 
duly recorded, will bind the lands from the time the pos- 
session thereof is recovered by the mortgagor or his repre- 
sentatives. 

6. To what extent are the heirs and devisees responsible upon the 
covenants of the grantor or devisor ? Does the grantee in any case take 
a greater estate than the estate possessed by the grantor? Against 
whom is every grant conclusive? What exception is made? If a ten- 
ant for life convey a greater estate than he possesses, what is the effect ? 

7. When is every grant of lands absolutely void ? Can the grantor 
execute a mortgage on such lands ? From what time will it bind the 
lands? 
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CIIArTER IJV. 

ESTATES IN DOWEB. 



1. Doweh is a life-estate, which the law gives to the 
widow, of a third part of the lands of which her husband 
was seized at any time daring tho marriage. The word 
lands generally includes the buildings thereon, and the 
appurtenances thereto belonging. The term dower ap- 
plies only to the estafo of the widow In the lands of her 
deceased husband. The widow ia entitled to a share in 
the personal property of her husband, whieh is fixed by 
statute in the several States. The widow of an alien, en- 
titled by law to hold real estate, is entitled to dower, if 
she is an inhabitant of the State at the time of her hus- 
band's death. If the husband be seized of one estate, 
which he exchanges for another estate, the widow cannot 
be endowed of both ; but she is entitled to her election, 
within one year, out of which she will take her dower, 
If she make no election within one year, she is presumed 
to have selected the estate received in exchange. 

y. If the husband had executed a mortgage on the es- 
tate of inheritance of whieh he was seized before the mar- 
riage, the widow is not entitled to dower against the 
mortgagee, except in the surplus after the mortgage is 
foreclosed. If the mortgage is paid before the death of 
the husband, she is entitled to dower in the whole estate. 
She cannot claim her dower against the mortgagee ; but 



1, What ia dower? What docs the wr.rd limdn include! Towhat 
only docu the term ili.nrcr tipply '.' 1* the widow entitled to a share in 
llie personal pr<i[ierty '.' Ktjw fixed'.' Is tin; widow of iin alien entitled 
to dowerf If the liuskuiil has lnrn Bci/eil «f one estate, which ho has 
cxchanj-i'il for smuttier, can the widnw receive dower from both? If she 
t;i::ki- u. > ■■liviinii within one year, wlmt is presumed? 

■2. II' the husband had iiiortj^cd liiu c-late before marriage? If the 
montage in paid helore the death of the husband? Can she claim her 
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she may claim it against all others. Where the husband 
purchases lands during the existence of the marriage, and 
gives a mortgage for the purchase-money, the widow is 
entitled to dower only in the surplus after the mortgage 
is paid and satisfied. The widow is not entitled to dower 
in lands mortgaged to her husband, unless he foreclose 
the mortgage before his death. 

3. The title to dower may be barred in several ways: 
1. By a decree of the court annulling the marriage for 
causes existing at the time of the marriage ; 2. By a de- 
cree of the court dissolving the marriage for the miscon- 
duct of the wife ; 3. By the wife joining with her husband 
in the conveyance of the estate ; 4. By a jointnre settled 
upon the wife ; 5. By electing to take a devise or bequest 
in her husband's will, instead of her dower. 

4. A jointure, in its enlarged sense, signifies a joint es- 
tate belonging to the husband and wife, which passes in 
whole to the survivor. A jointure to bar the right of 
dower is a competent estate of lands and tenements, to 
take effect, in profit or possession, immediately after the 
death of the husband. To make the jointure valid, the 
following circumstances arc necessary; 1. It must take 
effect in possession or profit immediately after the death 
of the husband; 2. It must bo an estate for the life of the 
wife, or a greater estate ; it may bo in fee ; 3. It must be 
limited to the wife herself, and not to any other person, in 
trust for her ; 4. It must be made in satisfaction of the 
wife's whole dower, and not of a part of it only ; 5. The 
estate limited to the wife must be averred to be in satis- 
faction of her whole dower ; f». It must be made before 
marriage. By the statute of the State of New York, an 
estate in lands may be conveyed — 1. To a person and his 

dower against the mortgagee T If the husband purchase lands during 
the marriage, and give a mortgage for the purchase-money ? la the 
widow entitled to dower in lands mortgaged to her husband? 

8. How may the title to dower be burred? 

4. What does a jointure, In its enlarged sense, signify? What is a 
Jointure to bar the right of dower? What circumstances are necessur/ 
to make a jointure valid? To whom, in the State of New York, raay 
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intended wife; 2. To such intended wife alone; 3, To any 
person, in trust for such person and his intended wife; 
4. In trust for such wife alone, for the purpose of creating 
a jointure fur such intended wife, and with her assent. 

5. The assent of the wife to such jointure, if alio bo of 
full age, must be evidenced by her becoming a party to 
the conveyance by which it is settled. If she be an in- 
fant, her assent must be evidenced by her joining with 
her father or guardian in such conveyance. Such a 
jointure is a bar to her whole dower. A pecuniary pro- 
vision may be made for the intended wife; and if her 
assent is given in the same manner, it will be a bar to 
any claim of dower in all the lands of her husband. If a 
jointure be made before her marriage, without her assent, 
or after her marriage, ahe may make her election to take 
1 lie jointure or her dower. She is deemed to have selected 
her jointure or pecuniary provision, if she docs not com- 
mence proceedings to recover her dower within one year. 

0. Every jointure, devise, or pecuniary provision, in 
lieu of dower, is forfeited in the same cases in which 
dower would he forfeited. The wife cannot he deprived 
of her dower by any act, deed, or conveyance of the hus- 
band, without the assent of the wife, evidenced by her 
joining with him in the conveyance, and acknowledging 
the same in the manner required by law. No judgment 
or decree of any court against the husband, or crime com- 
mitted by him, can prejudice the right of the wife to 
dower. The estate which the wife takes in the lands of 

lands. 1m 1-nnveycd fur tlic illiquid of creating a jointure for an intended 
wife, with her assent? 

it. How must tin: tiaarnt (if the wife If cvide:u'ed, if die be of full ajet 
If she be an infant? What ia the cfleet of purh o jointure ? Will a pe- 
r.iiniiiry ]'rovisioii made lor on intended wife bur her dower? If! 
jointure bi- made by the intruded lutf-lmml, without the consent of the 
wife, or bo made alter mnrreu,'o, what is its effect? When ia sho di-eined 
to have selected tier jointure? 

(i. In what cukks in every jtii nt tiru, devise, nr feruiiiary provision, in 
lieu "f dower, forfeited? Can the wile be deprived of dower by any act 
of tho husband without her assent'.' Hew mum hi:r assent be evidenced I 
\\ hat is tin- ellect el" a judgment, decree, or sentence of court against the 
husband, upon the dower of the wifo? Does the estate which tho wife 
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her deceased hnsband varies somewhat in the several 
States. In most of the States, she takes one-third of the 
profits for life ; or, in case there be no children, one-half. 
In some States, she takes one-half in fee, when there are 
no lineal descendants. 

7. The widow may remain in the chief house of 'her 
hnsband, and have her reasonable maintenance ont of the 
estate, for forty days, whether her dower is assigned or 
not. The widow, if of age at the time of the death of her 
husband, must claim her dower within twenty-one years. 
The widow is entitled to damages for withholding her 
dower. The measure of damages is one-third part of the 
annual value of the mesne profits. If the action is against 
the heirs, she will recover from the time of the death of 
her husband. If against a stranger, from the time of de- 
mand, not exceeding, in any case, six years. Such dam- 
ages are not estimated on any permanent improvements. 



CHAPTER LV. 

ESTATES BY THE COUBTESY. 

1. Estatks by the courtesy are life-estates. Where a 
wife is seized of lands, and the husband and wife have 
issue born alive, the husband, after the death of the wife, 
is entitled to the rents, issues, and profits of such lands 

takes by right of dower differ in the different States? What does she 
take in most of the States 1! What does she take in some of the States, 
if there are no lineal descendants ? 

7. For what time may the widow remain in the chief house of her 
husband? To what is she entitled daring that time? Within what 
time must the widow, if of age at the death of her husband, claim her 
dower? To what damages is the widow entitled for withholding her 
dower? For what time, if the action is against the heirs ? For what 
time, if the action is against a stranger? Are such damages estimated 
on any permanent improvement ? 

1. How long do estates by the courtesy continue? What is an estate 
13 9 
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during his life. lie is called a tenant by the conrt«j\ 
Four circumstances are necessary to the existence of this 
estate: ). Marriage; 2. Seizin of the wife; 3. Issue of 
the marriage; 4. Death of the wife. 

2. A void marriage gives no right to courtesy. If the 
marriage be voidable only, and it is not avoided during 
the life of the wife, the "husband has the right to courtesy. 
A voidable marriage cannot bo avoided after the death of 
one of the parties. The husband is called tenant, by the 
courtesy initiate, as soon as there is marriage seizin of 
the wife and birth of the child. The tenancy is consum- 
mated by the death of the wife. 

3. The issue must be born alive, and during the life of 
the mother. If the mother die in childbirth, and the 
child be trtken from her alive, the husband has no title by 
the courtesy. The issue must be such as can inherit the 
estate of the mother. If lands are given to the wife, and 
the heirs male of her body, and she have issue a daughter 
only, the husband is not entitled to courtesy. 



. CHAPTER LTI. 

ESTATES FOR YEARS, AND AT WILL. 

1. Estates for years, and at will, arc created by mutual 
contract between the parties. The time for the payment 

by tlic courtesy ? What four circumstances are necessary to the existence 
of this estate* 

2. If the marriage be void, what is the effertt If the marriage be 
voidable only ? Can a voidable marriage be avoided after the death of 
one of the parties'; When is the husband tenant bv the courtesy initi- 
ate ? How is this tenancy consummated I 

3. Is it necessary that the issue and the mother he both living nt the 
time of the birth of the issue? If tlie child be not living at the time of 
its birth V If the child be removed alive after the death of the mother* 
Is it necessnry that the infant be capable of inheriting the estate of the 
mother 1 If the estate be given to the wife, and the heirs male of her 
body, and she have issue a daughter only ? 

1. llow are estates for years and at will created? How ia the time for 
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of rente is generally governed by statute or by custom. 
Rents are, by custom, in New York city, payable quar- 
terly. When the time for which the tenant is to use and 
occupy the lands and tenements is described and set forth 
in the contract, the tenancy ceases at the expiration of 
such limited time. A tenancy at will may be terminated 
by the landlord's giving one month's notice in writing to 
the tenant, requiring him to remove therefrom. The ten- 
ant may also give notice of his intention to quit the prem- 
ises. 

2. An estate for years in lands is personal property. 
All leases for more than one year must be in writing. 
All leases for more than three years must be recorded, if 
the tenant would secure his lease against subsequent pur- 
chasers. 



CHAPTER LVH. 

DESCENT OF REAL PROPERTY. 

1. The general rules of law, governing the descent of 
real property, are nearly the same in all the States. As 
this is regulated entirely by the legislatures of the several 
States, some changes have been made in the laws estab- 
lished in the colonial governments. Every person who is 
capable of alienating his real estate, may by last will and 
testament devise the same, and regulate its descent in 
such manner as he shall deem proper. But the law regu- 
lates the descent of the real estate of every person who 
dies without devising the same. 

payment of rent regulated, if not mentioned in the lease? When are 
rents payable in New York by custom ? When does the tenancy cease, 
if the lease be for years? How may a tenancy at will be terminated ? 
Can this notice be given by either party ? 

8. What kind of property is an estate for years ? How most leases 
for more than one year be made ? If for more than ihree years ? 

1. Are the roles of law, governing the descent of real property, the same 
in all the States? How is the descent of property regulated? Who 



ueseends to them in equal shai 
equal degrees of consanguinity. ' 
to such lineal descendants in cqua 
from the \p testate the common c 
may be. ' 

3. If a part of such children be 

died, leaving issue, the estate is 

equal parts as there are children li 

have died leaving issue* The desc 

who has died, receive the share wl 

have received if living. In every < 

k ants are of unequal degrees of consai 

tf iu the nearest degree take the shai 

descended to them, had all the dec 
degree, who have died leaving issi 
issue of the descendants who have d 
the shares which their parents woulc 

4. If there be no lineal descend! 
and grandchildren, the estate, if it d 
of the father, or was earned by the i 
father. If the inheritance descendc 
mother, it goes to the mother, if livii 
dead, the inheritance goes to the fal 
reversion to the brothers and sisters 



may regulate the descent of his real 
whose real estate does the law regulate ? 

2. What is the person who dies without a ^ 
the real estate of every person who dies intes 

descendants are all children m- •» %■»••■ 

*i — • * - 
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there be no each brothers and sisters, or their descendants, 
then the inheritance descends to the father in fee. 

5. If the intestate die without descendants, and leave 
no father entitled to the inheritance, bnt leave a mother, 
and brothers and sisters, then* the inheritance descends to 
the mother for life, and the reversion to the brothers and 
sisters. If there are no brothers or sisters of the intestate, ■ 
nor their descendants, then the inheritance descends to 
the mother in fee. . If there be neither lineal descendants, 
nor father, nor mother, capable of inheriting the estate, it 
descends to the brothers and sisters of the intestate, gov- 
erned by the same rules of consanguinity as are applied 
to lineal descendants. 

6. If there be no lineal descendants, or father or mother, 
or brother or sister, or their descendants, if the estate 
came to tho intestate on the part of tlu father, it will go 
to the brothers and sisters of the father, or their descend- 
ants in the same manner that it would descend to lineal 
descendants. If there be no brothers or sisters of the 
father or their descendants, then the inheritance descends 
to the brothers and sisters of the mother of the intestate, 
in the same manner as it would descend to lineal 
descendants. If the estate came to the intestate on the 
part of the mother, it would go to the brothers and sisters 
of the intestate's mother; and if none, nor their descend- 
ants, then to the brothers and sisters of the father. 



A. If there are no lineal descendant*, and the ettotte of the intestate 
descended on the part of the father, or was earned by the intestate? If 
the Inheritance descended on the part of the mother f If the mother be 
dead t If there be no such brother, or slater, or their descendants T 

5. If the intestate die without descendants, and leave no father entitled 
to the Inheritance, bnt leave a mother, and brothers, and Bisters 1 If 
there are no brothers or sisters of the intestate, or their descendant t 
If there be neither lineal descendants, nor father, nor mother? 

B. If there be no lineal descendants, or father or mother, or brother or 
sister, or their descendants, and tho estate came to the intestate on the 
part of the father? If there bo no brothers or sisters of the father, or 
their descendants 1 If the estate came to the intestate on the part of the 
mother ? If there be no brothers or sisters of the mother T 

7. In case the inheritance came to the Intestate on the part of neither 
the father nor the mother? 
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7. In case the inheritance came to the intestate on the 
part of neither father or mother, it. will descend to the 
brothers and sisters of both father and mother in equal 
shares, in the same manner that it would descend to lineal 
descendants, 

S. In ease of the death of an illegitimate intestato with- 
out descendants, the inheritance descends to his mother. 
If she be dead, it goes to the relatives on the part of the 
mother. Relatives of tho half-blood inherit equally with 
those of the whole blood, unless the inheritance, came to 
the intestate from somo of his ancestors ; in which case all, 
not of the blood of such ancestors, ore excluded from the 
inheritance. Descendants and relatives of the intestate, 
begotten before his death, but bora after, inherit in the 
same manner aa if they had been bora in the lifetime of 
the intestate. 

9. If any child of an intestato has received property by 
way of advancement, as his portion of the estate, if the 
Bame is equal to his share of the estate, he will not be 
entitled to any further share of the estate. If such 
advancement be less, he will be entitled to so much as 
will make his share equal with the others. Money 
expended in the maintenance and education of the child, 
without a view to settlement, is not deemed an advance- 
ment. 



8. In case of tho death of an illegitimate intestate, without descend- 
ants 1 If the moth™ lip dead V How do relatives of the half-blood in- 
herit? If the estate came to the intestate on tho part of one of his *i- 
cestora ? If descendants or relatives are begotten before, and born after, 
the death of tho intestato 1 

9. If any child of the intestate lias re-calved advancements, bj way of 
Settlement .' If money be expended in tho maintenance and education 
of a child* 
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CHAPTER LYIIL 

PBOOF AND RECORDING OF DEEDS AND MORTGAGES. 

1. All conveyances of real estate must be recorded. 
They are to bo recorded in the county where the property 
is situated. Every conveyance not so recorded is void as 
against any subsequent purchaser in good faith and for 
a valuable consideration, whose conveyance shall be first 
duly recorded. 

2. Different sets of books are provided by the clerks of 
the several counties for recording deeds and mortgages. 
In one set of books, all absolute conveyances, such as 
deeds, are recorded. In the other set of books, all condi- 
tional conveyances, such as mortgages, are recorded. To 
entitle any conveyance to be recorded by any county 
clerk, it must be acknowledged by the party executing 
the same, or be proved by a subscribing witness thereto. 
Such acknowledgment or proof may be taken before a 
magistrate or commissioner of deeds. Such magistrate 
or such commissioner must act within the limits of his 
jurisdiction ; and he has no authority to act out of the 
district for which he was appointed or elected. If the 
proof or acknowledgment be taken before any judge, it 
must be taken within the jurisdiction of the court to 
which he belongs. The proof or acknowledgment may 
be taken by the mayors of cities, or consuls of the United 
States residing in foreign countries. The proof or ac- 



1. What conveyance must be recorded? Where? If not recorded, 
what is the effect ? 

2. How many Beta of books are provided by county clerks ? What is 
recorded in each ? To entitle a conveyance to be recorded by a county 
clerk, what is necessary to be done ? Before whom may such acknow- 
ledgment or proof be taken? Within what limits must the magistrate 
or commissioner act? Has ho any authority to act out of his district ? 
If taken before the judge of a court ? What other officers are authorized 
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time of taking such proof or acknowledgment, was duly 
authorized to take the same; 2. That the secretary is ac- 
quainted with the handwriting of such commissioner, and 
has compared the signature to such certificate with the 
signature of the commissioner deposited in his office; 
S. That he has compared the seal of such commissioner 
with the seal deposited in his office ; 4. That he verily 
' believes the signature and impression of the seal on the 
said certificate to be genuine. 

H. It is the duty of the secretary of state to prepare in- 
structions and a set of forms, and forward the same to 
commissioners acting in other States. In foreign coun- 
tries, proof or acknowledgment of deeds may be taken be- 
fore American ministers, consuls, and ckargia des affaires. 
When a married woman joins in a deed with her husband, 
she must acknowledge the same; and in several States 
she must, on a private examination, apart from her hus- 
band, acknowledge " that she executed such conveyance 
freely, and without any fear or compulsion of her hus- 
band." 

0. The proof of the execution of any conveyance most 
be made by the subscribing witness. He must state — 
1. His place of- residence ; 2. That he knows the person 
described in and who executed such conveyance; 3. That 
he witnessed the execution thereof. The officer taking the 
proof must be personally acquainted with such sub- 
scribing witness, or have satisfactory evidence that he 
is the same person who was the subscribing witness to 
such instrument. If the witness refuse to appear and 
testify to the execution of the conveyance, any officer 
authorized to take such proof, and authorized to issue 

6. What Is the secretary of state required to prepare ? Before whom 
to proof taken in foreign countries T When a married woman joins with 
her husband in a deed, is she required to acknowledge the same I How 
dee* she acknowledge the some in Now York and many other States t 

8. How most the proof of the execution of any conveyance be made 7 
What most the subscribing witness state I What knowledge most the 
offioer taking the proof have? If the witness refuse to appear and testify 
to the execution of the conveyance, what is to be dene t If the witness 
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a subpoena, may issue « subpcnna to each witness, re- 
quiring him to appear before him, and testify to the 
execution. If such witness refuse to appear, or refuse 
to testily, he may be committed to jail by the officer 
issuing the subpoena, and may also be fined. In tbo 
certificate of proof, it is the duty of the officer to give 
the names of the witnesses examined before him, with 
their residence, and the substance of their evidence. 

7. When a conveyance has been duly acknowledged 
or proved, and recorded, the conveyance may be read 
in evidence; and the record, or a transcript thereof, duly 
certified, may be read in evidence. This evidence is not 
conclusive; but it may bo rebutted by any party to a 
suit who is affected thereby. If the party contesting the 
proof make it appear that the proof was taken upon the 
oath of incompetent witnesses, it is successfully rebutted, 
unless sustained by other competent proof. 

8. It is a general rule, that when the acknowledgment 
or proof of a conveyance is taken before an officer author- 
ized to take the same, yet residing out of the district 
where the properly in located, in addition to his certificate 
of proof or acknowledgment, the certificate of the clerk of 
the county, or the clerk of the court, or the secretary of 
state, under iiis hand and official seal, must be subjoined, 
specifying that the officer taking the proof or acknowledg- 
ment was duly authorized to take the same; that he is 
acquainted with the handwriting of such officer, and 
verily believes the signature of the officer to be gen- 
uine. The certificate and the conveyance must be re- 
corded together. 



refuse lo oppenr or refuse In testify after he is subprnaed ? What must 
tin.' oilirv:- J;iv.- ir- his c-r[i:i<-ii> of proof? 

7. When n tv)iivcvuii<.'o has been duly acknowledged or proved, and re- 
corded, can it !h l read in evidence without further proof? Can the 
record, or a trntis-cript thereof, be rend in evidence.? Ifl tliia evidence 
conclusive? If the deed was proved upon the oath of incompetent 



OF DEEDS AND MORTGAGES. 303 

0. Conveyances are entitled to be recorded in the order 
in which the; are delivered to the county clerk. They 
are considered as recorded from the time of such delivery. 
The officer makes an entry in his record, specifying the 
minute, hour, day, month, and year when the same was 
delivered. He also enters the same on the conveyance. 
The officer who records deeds and other conveyances in 
New York City is called " register," A mortgage, when 
paid, may be satisfied on the record. A certificate is 
made by the mortgagee, specifying that the mortgage has 
been paid and satisfied. It is signed, acknowledged, and 
recorded. A conveyance may be proved after the death 
of the witness. The death of the witness must first be 
proved. The handwriting of the witness, and of the 
grantor, may then be proved. It may be recorded in the 
proper office, if the original deed be at the same time de- 
posited in the same office, there to remain for the inspec- 
tion of all persons desiring to examine the same. This 
does not entitle such conveyance to be read in evidence. 

10. No conveyance can be recorded without being 
proved or acknowledged. Any county clerk or register 
is liable to fine and imprisonment for recording a con- 
veyance without being proved or acknowledged. If the 
commissioner, or other officer, be. guilty of malfeasance, 
he is liable to fine, imprisonment, and damages. If a 
person, execute a deed under the power-of-attorney, the 



subjoined? What in net such certificate specify T Is It necessary to re- 
cord this certificate with the conveyance ? 

9. In what order are conveyances entitled to be recorded? From 
what time are they considered as recorded ? What does the officer re 
carding the same specify In the record ? Does he Indorse the same on 
the conveyance? What officer records conveyances in the city of New 
York I When a mortgage has been paid, what ia to be done? What 
does the mortgagee specify In his certificate ? What is to be done with 
this certificate ? How, can a conveyance be proved after the death of the 
subscribing witness? Can it be recorded, if so proved 1 Does this en- 
title such conveyance to be read in evidence I 

10. What must be done before a conveyance can be recorded? To 
what penalty is the county clerk liablr fur recording ■ cuiiveyaoco with- 
out proof or acknowledgment? If tin- <ij1u-.it Uking the proof or ac- 
knowledgment be-guilty of malfeasai.. ■ : if a person execute i\ tl<".-- 1 
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deed and the power-of-attomey ronst both be recorded. 
A general power-of-attorncy, when recorded, ia to bo re- 
voked by recording the instrnmeut containing such revo- 
cation. 



CHAPTER LIS. 

EMBLEMENTS AND FIXTURES. 

1. All estates in lands, in fee or for life, are freehold 
estates, and arc real property. All other estates in lands 
arc personal property. The word lands generally includes 
the buildings and appurtenances thereto belonging. If 
one man erect buildings on the land of another man, 
without nny authority or permission, express or implied, 
the buildings belong to the owner of the land. " Lands" 
include not only the soil, but every thing attached to it, 
above or below, as trees, stones, mines. If a man sells or 
devises a lot of hind, the buildings thereon will pass with- 
out being named in the deed or will. 

2. If a tree stand upon the line between adjoining owners, 
the tree belongs to both owners, and neither has a right 
to destroy it. The limbs of the tree arc presumed to fol- 
low the course of the roots, and if a fruit-tree stand upon 
the line between two adjoining owners, each is entitled to 
the fruit which hangs above his land. The roots of the 
tree have extended into the soil of both owners, and con- 
veyed nourishment therefrom through the body of the ' 
tree, and deposited the same in fruit above the land. The 
ancient maxim of law is, " Cujus est solu?n, "jus est usque 

under (he power-of-attorney, what must be reeorded? II mv Is a general 
powcr-of-attnrnev, when recorded, Ui bo revoked? 

1. What are freehold estates V What are all other estates in landaT 
What <!oib the word land* generally inelurle ? If one man erect build- 
ings mi the land of another, wirimnr nr.i.hority or permission, what Is 
the cffi-rt-V W I iiit does tlio term luncln inelude .' If a man sell or devise 
D lot of kind, ivimt will pas* liy Mich died or will V 

2. If a tree ttiind u]x>u the 'line between adjoining owners? If such 
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ad ccdum" Thitf principle applies also to fruit-trees 
standing near the line of adjoining owners. Each clearly 
should be entitled to the fruit which falls on his own lands. 

3. Crops are real property, while growing. They be- 
come personal property, in some States, when ripe ; and 
in others, when severed from the soil. Emblements are 
crops growing on lands held by a title of uncertain dura- 
tion. The crops growing on the dower of a widow, or on 
any other life-estate, are emblements. At the termination 
of the life-estate, the estate passes to another, but the crops 
belong to the estate of the deceased. Emblements include 
all crops raised by annual expense and labor. The fruit 
of trees does not come under this title. Spontaneous 
grasses arc not emblements. Hops, though growing on 
ancient roots, are emblements. As soon as the ground is 
prepared and the seed sown, the title to the crops is 
perfected ; and when a tenant for life dies after the seed is 
sown, and before harvest, the executors or administrators 
take the growing crops as a return for the labor and 
expense of the deceased in tilling the ground. When an 
estate of uncertain duration is terminated, in any other 
way than by death, or by the act of the owner, he is 
entitled to emblements. Where the tenant dies before 
sowing, but after having prepared the ground, there is no 
claim to emblements. A tenant for years is not entitled 
to emblements. 

4. A fixture is something annexed to the lands or build- 
ings. Fixtures are of two classes — movable aud immova- 

treo bo a fruit-tree, what right hu each In the fruit 1 Upon what ground T 
What is an ancient maiim of law ? To what does this principle apply T 
3. What are crops while growing t When do they become personal 
property I What aro emblements t When an estate of uncertain ter- 
mination passes to another, to what estate do the crops belong? What 
do emblements inclndoT What is the rule as to the fruit of trees? 
(Spontaneous grasses? Hops? When is the title to emblements per- 
fected ? When a tenant for life dies after the seed is sown, and before 
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bio, or permanent If they are movable, they are personal 
property. If they are immovable, they become apart of 
the real property. The question whether a fixture ia 
movable or immovable arises— 1. Between the grantor 
and grantee, in the sale of real property ; 2. Between the 
heir and executor or administrator, in case of the death 
of the owner of real property; 3. Between landlord and 
tenant. As between grantor and grantee, the keys of the 
house are a part of tlie real property, or so affixed to it 
as to pass with the land. The manure made in the ordi- 
nary process of carrying on a farm, is a part of the real 
property, and passes with the land, unless expressly 
reserved. If tho manure be artificial, and not procured 
from the farm, Bncb as guano, it does not pass with the 
land, until deposited thereon. To constitute a permanent 
fixture, and give a chattel tho character of real estate, 
there must be a complete annexation to the soil. An extra 
door, which may be lifted from its hinges, is not a per- 
manent, but a movable fixture. Gas-fixtnrcs, attached to 
the gas-pipes in a house, are movable fixtures. Machinery, 
erected for manufacturing purposes on timbers imbedded 
in the ground, or fastened to the timbers of the building 
by bolts, screws, or cleats, if it can be moved without 
injury to the building, is not a permanent fixture, and 
docs not pass by a sale of the lands and tenements. 

5. Some things personal in their nature, but fitted and 
prepared to be used with real estate, and essential to its 
beneficial enjoyment, pass with the lands. The convey- 
ance of a saw-mill will pass the mill-chain, dogs, and bars 

A. What is a fixture f Of what two kinds are fixtures? What kind 
of property arc movable fixtures? Immovable fixtures? Id what three 
cases docs the question whether a fixture is movable or immovable arise ! 
Aro the keys of the house real or personal properly ? Does the manure 
on the land pass with the land ? What ia necessary to constitute a per- 
manent fixture, and give a chattel the character of real estate ? Is an 
extra door, which may be lifted from the hinges, a permanent or mov- 
iiblis fixture? To what class do gas-fix t urea belong? Machinery for 
man u factoring purposes? 

5. What will n conveyance of a saw-mill pass? The conveyance of 
any mill ? Tbc conveyance of a farm ? The conveyance of a bark-mill T 
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• 

connected with it. The conveyance of a mill passes the 
floodgates, and also the machinery, whether affixed or 
not. The conveyance of a farm will pass the fencing 
stuff, which has been used for fences, though temporarily 
detached from the land. A steam-engine, with fixtures 
used to drive a bark-mill, is part of the realty, and passes 
by a conveyance of the bark-mill. Articles absolutely 
necessary to the enjoyment of the land will pass to a 
purchaser, whether on the land or not ; such as doors, 
windows, locks, keys, etc. They are constructively an- 
nexed. 

6. A tenant may remove his implements of trade. He 
may remove the machinery he has erected, if it can be 
removed without injury to the realty. The tenant may 
remove any building erected by him for the purpose of 
carrying on his trade. If the tenant be a tavern-keeper, 
and erect a building for a shed, barn, stable, or store- 
room, he may remove the same, if it can be done without 
injury to the land. The tenant may remove articles 
erected for ornament or domestic use, if they can be 
removed without injury. Gardeners may remove trees 
and shrubs which they planted for the purpose of sale. 
A farmer who has planted trees on the land he has hired, 
cannot remove them. 

If the articles are absolutely necessary to the enjoyment of the lands, 
such as doors, windows, locks, keys, etc. ? 

6. What implements may the tenant remove ? What machinery may 
he remove ? If the tenant has erected a building for the purpose of 
carrying on his trade ? If erected for ornament or domestic use ? What 
may gardeners remove ? Can a farmer do the same ? 
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CHAPTER LX. 

GENERAL PROVISIONS RESPECTING REAL PROPERTT. 

1. The primary division of estates is into freehold and 
less than a freehold. A freehold is an estate of inherit- 
ance, or for life, in real property. An owner of a freehold 
estate is Enid to bo seized of the same. The owner of a 
less estato is said to be possessed of the same. In Eng- 
land, the king is held to ho the only original source of 
title to real estate. A similar principle haa been adopted 
in this country. The title in lands can only ho dednoed 
from tho crown, or the United States, or the State go?- 
crnincnly. The right on tbo part of government to take 
jirivate property for public purposes, subject to the obli- 
gation of paying a just compensation therefor, is called 
the right of eminent domain. It is exercised in time of 
war and in time of peace. 

2. An estate for life terminates, of course, upon the 
death of the tenant. Such death may sometimes be pre- 
sumed from circumstances. A continued absence of seven 
years raises a presumption of death, which authorizes the 
next succeeding owner to enter upon the estate. If the 
tenant for life prove to be still living, he may recover the 
lands, with the intermediate rents and profits. 

3. A right of way is the privilege which one person 
has of passing over the lands of another. The right of 



1. What \e the primary division of estates ? Wliat is a freehold! 
Who are said to ho seized, and who onlv possi-s.tccl.nf real (state ? Who 
iB the source a( title to real estate in Hnghuid I What is the source of 
title in this conntry 1 What is tho right of the government to tak» pri- 
vote property lor [ioIjIic purposes railed? When exercised? 

•i. How is an cnliiie lor lifi- ti-rminiVtod ? When may his death be pre- 
sumed ? If tho tenant for life prove to bo still living, what maybe 
dune/ 

B. What Is a, right of way ? Of how many kinds I If it is a right to 
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way is of throe kinds. A person may have the right to 
pass over the lauds of another on foot only. This is called 
a footpath. He may have a right to pass with a horse. 
This is called a bridle-path. He may have the right to 
pass with a carriage. This is called a carriage-way. Any 
way which is common to the whole people, is called a 
highway. A right of way imports a right to pass in a 
particular direction, and not the right to change that 
direction at pleasure. A right of way may be claimed in 
three modes: 1. By grant; 2. By prescription; 3. By 
necessity. Uninterrupted use for twenty years gives a 
right of way by prescription. The use must have been 
under claim of right. It' A. convey to B. land wholly sur- 
rounded by other lands of A., B. acquires a right of way 
by necessity over A.'s lands to the highway. Where a 
man grants any thing, he is held to have granted what- 
ever is necessary to the use and enjoyment of the thing 
granted. The light of way by necessity exists only where 
the party claiming it has no other means of passing from 
his estate into the highway. 

i. Highways are laid out by public authority. This 
gives the public the right of way, but the soil still retnainB 
the property of the private individual, and he may nse 
the same in any way not inconsistent with the public 
right of way. When the highway is discontinued, the 
land reverts to him free of encumbrances. The right of 
way does not authorize the public to turn their cattle 
upon the road for the purpose of grazing. A farm 
bounded by the highway extends to the middle of such 

cub over the lands of another, on foot only, what is it called ? If on 
horseback, what ie it colled? If with a carriage, what is it called 1 
What is any way, common to all, called t What does the right of i*ay 
import ? In what three forma ma/ the right of way he claimed ? What 
gives a right by prescription ? Under what claim ? If A. convey to B. 
lands wholly surrounded by other lands of A., what does B. acquire ¥ 
Where a man grants any thing, what further is he held to have granted I 
When only does the right of way by necessity exist ? 

4. How are highways laid out? What is given to the public? What 
remains in the owner of the soil T How may he use the same 1 If th e 

highway should be discontinued T Does the righto, vra 

14 
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way. A farm bounded by a private river extends to tfio 
middle of tlio river. 

5. Franchises are certain privileges conferred by grant 
from government, vested in individuals. A ferry is a 
franchise consisting in the right to transport persons and 
carriages lor hire. The franchise becomes property, and 
is protected bylaw. A franchise may be forfeited by 
disuse ; or the government may, in the exercise of its right 
of eminent domain, resume it upon making full compen- 
sation. 

(.!. The owner of lands bounded by the sea or navigable 
waters owns to ordinary high-water mark. The w.a-iihnrt 
is the space between high and low water mark. Tho 
owner of lands on a river not navigable, or above tide- 
water, owns to the centre of the stream, subject to the 
right of passage to the public. Neither the State nor 
any individual has a right to divert the stream to his 
prejudice. Smalt streams, which cannot be used for boat- 
ing without improvements, are private property, and not 
public highways. Navigable rivers are presumed to be 
open to the public, but private rivers are not. Either 
presumption may be rebutted. A grant of land bounded 
on a river above tidewater passes the title to the middle 
of tho stream. An island in a river, if entirely on one 
side of the centre, belongs to the owner of the lands near 
est to the island. If the centre of the stream passes 
through the island, cacti owner of the banks is entitled to 
take to the centre. 

[inti'io tii turn tli. it cattle upon the road, far thu purpose of pasturage! 
To what doe* 11 I'liriu bounded by tho highway extend I If the farm be 
\xiiir.<icil by a private river? 

5. Wliut iiru franchises ? Is a ferry a franchise ? Of what does ii 
consist* Is a franehise property 7 How may it be forfeited; Can tlie 
government resume it? 

tj. If lands are bounded by (lie sea, to what do they extend* What ie 
tin' sen-shore'; If the lands are hounded by a river? Can the stream 
be diverted from its natural channel ? What streams (ire private prep, 
erty? What -rivers are presumed to be open to the. public? Wluii am 
presumed not to he open 1 Can these preemptions be rebuttiii? II 
bind be granted, which is hounded on a river above tide-water 1 To 
whom do the ishuida iu rivers belong? 
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7. Every proprietor of the banks of a fresh-water river 
has a right to the use of the water, as it is accustomed to 
run. No owner has a right to use it to the prejudice of 
other owners. It cannot be diverted from its natural 
channel, nor can it be unreasonably detained. Every 
owner of the banks has a right to erect a dam thereon. 
The water-power belonging to the owner of the banks of 
a river, is the difference of level between the surface where 
the stream in its natural state first touches his lands, and 
the surface where it leaves. He cannot by digging on his 
lands lower the channel or deepen it below. The owner 
of lands through which a stream passes, has no right to 
make such use of the water as to send it down to an own- 
er below poisoned or corrupted. The water may be used 
in connection with a tan-yard, but it cannot be returned 
to the river soiled by admixture with foreign substance 
to the injury of other proprietors. 

8, "Where a stream, by the act or neglect of the owner of 
the banks, is made to overflow adjoining lands, the person 
guilty of such carelessness or negligence is liable for all 
damages. If a person detain the water an unreasonable 
time, and then discharge it in such quantities and with 
such force as to damage the banks below, he is liable for 
gnch damages. At common law, the owner of the banks 
of a private river is entitled to the fish in the river. If 
different owners hold the opposite banks, each is entitled 
to the fish on his own side of the centre of the stream. 
The right of fishing in all rivers not navigable, is subject 
to legislative control. 

7. In what way may the owners of the banks of the river use the 
water? Can one owner use it to the prejudice of another? Can it be 
diverted, or unreasonably detained ? What may every owner of the 
hanks erect ? What is the water-power of such owner ? Can any owner 
lower the channel ? What use has the owner of the lands no right to 
make of the water ? How may it be used in connection with a tan-yard ? 

8. If a stream, by the act or negligence of the owner of the banks, 
overflows the land above or below ? If he detains the water an unrea- 
sonable time, and discharge it with such force as to damage the banks 
below? Who is entitled to the fish in private rivers? If opposite banks 
be owned by different proprietors? To what is the right of fishing in 
all rivers subject? 
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!>. To constitute a perfect title to real property, it is 
necessary to have the possession, the right of possession, 
ami the right of property. Title to real property by pre- 
scription, is a title which arises from a long and con- 
tinued possession thereof, and is founded upon the pre- 
sumption that the party would not have been allowed by 
other claimante to hold such possession without a jnst 
right. Prescription rests upon the supposition of a grant. 
The period for which a person must hold real estate to ac- 
quire a title by prescription, is limited by statute. In 
some of the States it is fifteen years, and in others, twenty 
years. 

10. A seal is an impression upon wax or sonic other 
tenacious substance. This is the common-law definition; 
but in the United States this definition is considerably 
changed. In Pennsylvania, New Jersey, and the Southern 
and Western States generally, a mark with a pen after the 
name, which the grantor acknowledges to be his seal, is 
sufficient. When a seal is affixed to a contract, it be- 
comes a special contract. Whether a writing is under 
seal or not, is to be determined by the court on inspection. 
Corporations have a corporate seal, which some officer 
duly authorized must affix. If affixed by one not author- 
ized, it is not the seal of the corporation. Corporations 
can convey lands only by a scaled instrument. The seal 
of a corporation must be proved, to render its deed 
effectual. Deeds take effect from delivery, and not from 
date. A deed may be delivered to a third party, to be 
delivered to the grantee, on complying with some condi- 



f>. To constitute a perfect title to real property, what is necessary! 
Fri>in what does the title to real property by prescription arise J Upon 
wluit presumption founded '! Upon what does proscription rest * How 
is the period lor which a [ktsoii inuat hold real property, W acquire a 
title by prescription, limited 1 ! 

10. What is a seal V Is the common-law definition changed in the 
United Is sates'.' What is sulficient for a soal iu Pennsylvania, New Jer- 
sey, and the Southern and Western SUtQS generally! When a seal it 
affixed W> a contract, wha'. does It hecome t Who is to determine whether 
n.i instrument is under seal or not 7 liy whom is the seal of a corpora 
tion affisedV If allixed by one not authorized? Must the seal of a cor- 
poration bo proved r When do deeds tako effect? What is a deliTery 
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tion. This is a delivery in escrow. Deeds are generally 
attested. In Vermont, two witnesses are necessary. In 
Maine, Massachusetts, and Delaware, no witnesses are re- 
quired. In Ohio, two witnesses are necessary. In Ten- 
nessee, the rule is the same. 

11. The date of a deed is, prima fade, evidence of the 
time of its execution. The date, however, is not absolutely 
necessary. A date in figures is less to be regarded than a 
date in words. If a part of the grantors are capable of 
contracting, and a part are not, the deed will be good as 
against those who are competent. The wife does not re- 
lease her dower by joining with her husband in the deed, 
unless she expressly release the same. The full names of 
the grantor and grantee should be inserted, with their occu- 
pation and residence. This, however, is not absolutely 
necessary. The description of the property should bo 
minute and accurate. Easements and appurtenances pass 
with the land, unless expressly reserved. Exceptions out 
of the grant must be accurately described. An excep- 
tion wholly repugnant to the grant is void. A covenant 
in a deed is an agreement to do or to abstain from some 
act. A covenant may be created by any form of words 
which show the intent of the parties. Covenants are ex- 
press or implied. A covenant may be joint or several. 
Covenants are real or personal. A covenant for quiet en- 
joyment runs with the land. The grantor covenauts that 
he is lawfully seized in fee-simple, and has good right and 
fnll power to convey. 

12. The covenant of seizin and right to convey are per- 

fo acrowt Are deeds generally attested ? What does the law require 
as to witnesses ? 

11. Of what is the date of a deed evidence ? Is the date absolutely 
necessary ? If a part of the grantors are capable, and a part are not ? 
Does the wife release her dower by joining with her husband in the 
deed ? What is the rule as to the names of the parties ? v As to the de- 
scription of the property ? Do easements and appurtenances pas/ with 
the land? What is the rule as to exceptions out of a grant? What is 
a covenant in a deed ? How created ? Of what classes are covenants ? 
Does the covenant of quiet possession run with the land ? What does 
the grantor covenant as to seizin ? 

12. What kind of covenants are those of seizin and right to convey ? 
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sonal covenants, and are broken if the grantor have not 

the possession, the right of possession, and the right of 
property. It is no breach of this covenant if there is a 
1l;t number of acres. The effect of a covenant in a deed 
is to give the grantee a claim for pecuniary damages. 
The covenant of seizure and right to convey is broken as 
soon as the deed is delivered, if the grantor is not seized. 
The covenant of quiet enjoyment and warranty are not 
broken until the enforcement of the adverse title to the 
injury of the grantee. Covenants are present or future. 
I'n&itt covenants are personal covenants, such as seizin 
ami right to convey, which do not run with the land. 
Future covenants are real covenants, such as warrant; 
and for quiet enjoyment, and these run with the land. 
Fraud renders a deed void na against the party defrauded. 
Duress renders a deed voidable, and the grantor must re- 
enter within twenty years. The evidence of fraud most 
lie clear and conclusive. A fraudulent delivery, as well 
as a fraudulent execution, renders the deed void. The 
deed of a person of unsound mind is voidable. If he is 
under guardianship, it is absolutely void. A deed may 
be avoided by reason of alterations or interlineations. 
An alteration made by tiic obligee will avoid the deed, 
whether material or immaterial, or even if advantageous 
to the other party. An immaterial alteration made by a 
stranger docs not avoid the deed. 

How broken? What U the effect of a covenant in a deed? When is 
Ike covenant of seizin and right 10 convey broken 1 When arc Iko cove- 
nants of quiet enjoyment anil warranty broken? What covenants are 
Ke-ent covenants* Which are future covenants? Which run withthe 
nd? What is the effect of fraud upon a deed? What ia the effect of 
duress? What evidence of frmiii imsst be produced? What is the effect 
of a fraudulent delivery ? If the grantor be of unsound mind ? If he 
be under guardian* hip? What is the effect of alterations and interlin- 
cations in a deed ? If the alteration U nindo by au obligee ? If mode 
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CHAPTER LXII. 

WILLS. 

1. A will is a formal statement in writing of the dispo- 
sition of a person's estate, which he wishes to have carried 
into effect after his death. The word testament is used 
also as nearly synonymous with will. The person who 
makes a will, is called the testator or testatrix. When a 
testator conveys real property to another by will, he is 
said to devise it. In such cases he generally uses the 
term, "I give and devise." The person to whom real 
estate is conveyed by will, is called the devisee. When a 
testator conveys personal property by will, he is T said to 
bequeath it. In such case he generally uses the term, u I 
give and bequeath." The person to whom personal prop- 
erty is conveyed by will, is called a legatee. Heal property 
conveyed by will, is called a devise. Personal property 
conveyed by will, is called a legacy. The person appointed 
to execute the will, is called the executor. If a person die 
without a will, he is called the intestate. The person 
appointed to administer on the estate of an intestate, is 
called an administrator. 

v 2. All persons who can transmit real property by deed 
can also transmit the 6ame by will, to take effect after 
their death. Persons of unsound mind, .and infants, and 
in some States, married women, cannot devise their real 



1. What is a will? What word is used as synonymous with will? 
What is the person who makes a will called ? When a testator con- 
veys real property by will, what term is used? What is the person 
called, to whom real estate is conveyed by wUl ? When a person conveys 
personal property to another by will, what term is used ? What is the 
person called, to whom personal property is conveyed by will ? What is 
a devise? What is a legacy? Who are executors? If a person die 
without a will, what is he called ? Who are administrators ? 

2. Who may make a will of real property ? Who cannot devise their 





estate by will. All persons who can dcviae real property 
can bequeath personal property. In many of the States 
male infants, of the ago of eighteen years, and female 
infant; of the Age of sixteen years, may bequeath their 
personal property. 

3. The statutes, of tho several States require wills to bo 
made in writing, except such as arc made by n soldier 
while in actual military service, or by a mariner while at 
tea. It must bo subscribed by the testator at the end of 
tlie will. Tho subscription must be made by the testator 
in the presence of the attesting witnesses, or the testator 
must acknowledge his signature to each of the attesting 
witnesses. The testator, at the time of signing the will, 
or acknowledging his signature, must declare to the. wit- 
nesses that the instrument so subscribed is his last will 
and testament. Two wituesses only, in many of the States, 
are required to the execution of a will. In the New 
England States, and in New Jersey, Maryland, South 
Carolina, Georgia, Alabama, and Mississippi, three wit- 
nesses are required. The witnesses must sign their names 
as witnesses at the end of the will, at the request of the 
testator. In New York, the witnesses must write opposite 
their names their places of residence, under a penalty of 
Jifty dollars for omission. In many of the States, it is 
necessary for the witnesses to sign their names as wit- 
nesses in the presence of the testator. If the testator were 
in a position where he could see the witnesses sign, if he 
made the attempt, this would be sufficient. But if he 



real estate by will! Who can bequeath personal property? At what 
i:{ce may infanta I" q'leatli persena! property 7 

:;. How must wills b.- made in the several States? Who rnnv miko 
tin unwritten will! Where must it written will he subscribed? By 
iiliom? In whose presence? What ncltf.ou ! !-kL=_-ii;i-:it ma v the testator 
make to tho witness* 7 What must the testator declare to the wit- 
neases? Him* many witnesses are required in many of tho States? la 
ivhut Siutes are three required? Where- must tin; «hue.-sen sign their 
names? At whose request 7 What do the statutes of New York re- 
1 ;u:ie the wiiin-s-'-s tn write upposue their names? What is the penalty 
[■if emission ? 1= A neivissm fur the whnessts to ni;;u their names, as 
witnesses, iu the proseuco of the testator T What would be decided to 
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were in a position where he conld not see them sign, 
although they were in the same room, it would not be suf- 
ficient. In New York, the witnesses are not required to 
sign their names in the presence of the testator. 

4. All property which would descend to heirs may be 
devised or bequeathed. Such devise or bequest may bo 
made to any person capable in law of holding the same. 
A will does not take effect until the death of the testator. 
If the testator devise all his real estate, such devise will be 
so construed as to pass all his real estate at the time of his 
death. An acknowledgment by the testator of his signa- 
ture before the witnesses, is sufficient, though they did not 
actually see him sign. In case of such acknowledgment, 
the will need not be before the testator at the time. It 
may be at a distance on the table. Where the statute 
requires that the witnesses attest and subscribe as wit- 
nesses in the presence of the testator, if he subscribe in 
their presence, and they go into another room and there 
attest the will, it is void, unless the testator could see 
them. It is sufficient if the testator can see the attesting 
witnesses. If he turn his back upon them, or they go into 
another room, at his request, where he could see them if 
he chose, the attestation is good. When the testator and 
the witnesses are in the same room, it is presumed to be 
attested in the testator's presence. When they are in 
different rooms, the contrary is presumed. Either pre- 
sumption may be rebutted. 

be in the presence of the testator? Are the witnesses in New York re- 
quired to sign their names in the presence of the testator ? 

4. What property may bo devised or bequeathed? To whom may 
such devise or bequest be made ? When docs a will take effect ? If a 
testator devise all his real estate to a particular person, and afterwards 
purchase other real estate, what will pass by such devise ? In case of 
acknowledgment to the witnesses, is it necessary that tho testator have 
the will before him at the time ? If the statute require the witnesses to 
attest the will in his presence, and after he subscribes his name they go 
into another room and subscribe their names as witnesses ? What will 
be sufficiently in his presence ? If he turn his back upon them, or they 
go into another room at his request, where he could not see them, if he 
chose ? If the testator and witnesses are in the same room, what is pre- 
sumed? If in different rooms? Can these presumptions be rebutted ? 

10 
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5, The officer beforo whom & will is proved is called, in 
some States, surrogate; in others, judge of probate. Any 
person interested in the estate may apply to the proper 
surrogate to have the will proved. On application to the 
surrogate, he will ascertain by satisfactory evidence — L 
To what property the will relates; 2. The names and 
ages, with the place of residence, of the heirs of the testa- 
tur, or tliat the same eould not be found on diligent 
inquiry ; 3. The names and residences of the widow and 
next of kin. The surrogate will ascertain if any of the 
next of kin are minors, and the residence of their geucral 
guardian, if they have any. If there is no guardian, the 
surrogate will appoint a guardian ad litem. The surro- 
gate issues citations requiring the heirs, widow, and next 
of kin, and guardians of minors, at a specified time and 
place, to attend the probate of the will. 

0. The surrogate issues subpoenas for witnesses, and he 
may require any person, having the will in his possession, 
to produce the same beforo him for the purpose of its 
being proved. The surrogate may punish any witness 
for disobeying his subptena, as for contempt. Before pro- 
ceeding to take proof of the execution of the will, the 
surrogate will require satisfactory evidence of the service 
of the citations. The surrogate will then cause the wit- 
nesses to be examined before him. The examination 
must be reduced to writing. Two, at least, of the 
witnesses to the will, if so many arc living within the 
State, and of sound mind, and are not prevented from 
attending by sickness, must be produced and examined. 
The absence of any witness must be satisfactorily accounted 

5. What i« iljidiliciT licfi ire whom a wilt is proved called? Whom*? 
apply tn the surrcpiti.', or jiidf. r i: "1 probate, to have a will proved? On 
application to tin- Hiivroyate, what will In: ascertain by satisfactory evi- 
dence'; II" any of the n.xt of I; in arc minors 1 .' To whom dots tliu Bar. 
rotate i*ane citations'; Wind tlm-H ho require them to do? 

(i. Who issues Ktihpccnas for the witnesses '■' If any witness hna the 
will in his ]xiE»osf ion '.' If Bwii.ii>-?.* iHsnlwyj [h>- snb-.cena? Before pro- 
fi-cilinsr to take proof of tin- will, of what will tho surrogate require 
Fatialadory evidence? What will tho surrogate then cause to be doQCl 
I bu ruiliiivil to wriiin;; '.' liuw many witnesses 
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for. If any sick or infirm .witness resides in the sarao 
county, it is the duty of the surrogate to proceed to the 
residence of the witness, and there take his examination. 
If such infirm witness resides in another county, the sur- 
rogate may order such witness to be examined by the 
surrogate of the county where the witness resides, and the 
evidence returned to his office. All the witnesses residing 
in the State must be examined. 

7. When a part of the witnesses are dead, or have 
become incompetent, proof may be taken of the hand- 
writing of the testator, or of such witnesses as are dead 
or incompetent. The surrogate makes a record of the 
evidence of the witnesses taken before him, which he signs 
and certifies. The evidence must be such as to satisfy the 
surrogate — 1. That such will was duly executed; 2. That 
the testator, at the time of executing the same, was, in all 
respects, competent to make such will ; 3. That he was 
not under any restraint. Every will so proved shall 
have a certificate of proof indorsed thereon, signed by the 
surrogate, and attested by his seal of office. The will is 
then recorded. The original will, or the record, or an 
exemplified copy of the record, may be read in evidence, 
without further proof. If all the witnesses are dead, or 
have become incompetent, the surrogate may take proof 
of the handwriting of the testator and the subscribing 
witnesses. The will must be deposited with him. If the 
lands are uninterruptedly held under such will for twenty 
years, such record may be read in evidence. The will, 
with the record of the proof thereof, should be recorded in 

must bo produced and examined ? If any witness is absent ? If any 
witness residing in the county is sick, or infirm, and unable to attend ? 
If such infirm witness resides in another county in the State ? 

7. When a part of the witnesses are dead, or have become incompe- 
tent? What record does the surrogate make of the examination of the 
witnesses ? Of what facts must the surrogate be satisfied by the evi- 
dence ? If these facts are proved, what certificate is placed thereon ? 
How attested? Is the wiU recorded? What may be read in evidence 
without further proof? If all the witnesses are dead, or have become 
incompetent, how is the will proved ? Where must such will be depos- 
ited ? If the lands are uninterruptedly held for twenty years under such 




each comity in which there is real estate affected by 
such will. 

8. "Where a will of personal property has been proved 
before the surrogate, he has the power to grant letters 
testamentary to the executors. The proof of a will, and 
the probate thereof, is conclusive, nntil such probate bo 
reversed on appeal, or revoked by the surrogate, or 
declared void by & competent tribunal. Any of the next 
of kin may contest the probate, or validity of such will, 
at any time within one year. The party contesting the 
same must file, with the surrogate, bis allegations, in 
writing, against the validity of the will, or the competency 
of the proof. The surrogate then issues citations to the 
executors and legatees, requiring them to appear before 
him, at a time specified, to show cause why the probata 
of such will should not be revoked. The executor must 
then suspend all action in relation to the estate, except 
the collection of moneys and payment of debts. At the 
time appointed for showing cause, the surrogate pro- 
ceeds to bear the proof of the parties. If, upon such 
hearing, he shall decide that the will is invalid, or not 
sufficiently proved, be will annul and revoke the probate 
thereof. If otherwise, be will confirm the probate. An 
appeal may be taken from his decision. If the surrogate 
revokes the probate, he makes a record thereof, and gives 
immediate notice thereof to the executor. The powers 
of the executor cease on receiving such notice. He must 
account to the representatives of the deceased. He is not 

will? Where is the will, with the record of the proof thereof, to be re- 
corded, or a transcript thereof I 

8. When a will of personal property lias been proved before a surrogate, 
what letters does lie grant ? To whom I For what time is the proof of 
a will conclusive? Who mav contest the probato or validity of such 
Willi Within what time? What must the party contesting the will 
fi!e with the (surrogate I To whom will the Mirro^ute then issue cita- 
tions? What will lie require them to do I What ne;ioii must the e*. 
center sus|ieud '! At the time appeint'd for show in£ i-imse, what action 
iti.es the surrogate take ? If, upon such hearing, he shall decide that the 
will is invalid, or not sufficiently proved, what will lie do? If other- 
wise 1 fan un appeal bo taken from hi? decision '.' If the surrogate re- 
vokes the probate, to whom does ho give notice ? What effect is pro- 
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liable for any act done in good faith, before service of the 
citations, or done in collection of moneys and payment 
of debts, previous to the notice of revocation. The party 
defeated on the appeal must pay the costs of contesting 
the will. 

9. An appeal may be taken from the decision of the 
surrogate, in New York, to the general term of the 
Supreme Court within three months. If it appear to the 
Supreme Court that the decision of the surrogate was 
erroneous, the court will reverse such decision. When 
the witnesses to a will reside in another State, it may be 
proved upon a commission issued by the Supreme Court. 
If the facts, necessary to establish the validity of such 
will, shall appear on the proof so taken, the court will 
direct the examination and the will to be recorded in the 
office of the clerk of that court. Every will so proved 
has a certificate of such proof indorsed thereon, signed 
by the clerk, and attested by the seal of the court, and 
may then be read in evidence without further proof 
thereof. The decree of the court may be transmitted to 
the surrogate having jurisdiction, who may issue letters 
testamentary thereon. When a will has been lost, or 
destroyed by accident, the Supreme Court may take proof 
of the execution contents, and validity of 6uch will, and 
establish the same, as in case of a lost deed. Upon such 
will being established by the decree of a competent 
court, such decree should be recorded by the surrogate 

ducod upon the power of the executor on receiving such notice ? To 
whom must he account ? For what acts is he not liable ? Who is to 
pay the costs of contesting the will ? 

9. To what court may an appeal be taken in New York from the final 
decision of the surrogate ? If it appear to the Supreme Court that the 
decision of the surrogate was erroneous? When the witnesses to a will 
reside in another State, how may it be proved? If the facts necessary to 
establish the validity of such will appear on the proof so taken, what 
wffl the court direct? What certificate is indorsed thereon? How at- 
tested? Can it be read in evidence? To whom may the decree of the 
court be transmitted ? What may the surrogate issue thereon ? When 
a wiU has been lost or destroyed by accident, what court may take proof 
of the execution, contents, and validity of such will ? How may the 
court establish the same ? Upon such wills being established by the de- 
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before whom the will might have been proved, if not lost 
or destroyed, and letters testamentary may be issued 
thereon. A lost will must bo proved to be in existence 
at the time of the death of the testator, or to have been 
fraudulently destroyed in his lifetime. Its contents must 
be clearly and distinctly proved by at least two witnesses. 
A correct copy, or draft, is equivalent to one witness. 



CHAPTER LXIL 

LETTERS TEST AM EST AST. 



1. When a will has been admitted to probate, the e 

rogate issues letters testamentary to the executor named 
in the will. The widow, or a legatee, or any next of kin, 
or a creditor, may object to granting letters to the execu- 
tor named in the will. They may make an affidavit, 
stating that they intend to file objections against granting 
letters testamentary to such .executor, and that they are 
advised and believe that there arejnst and substantial ob- 
jections to granting such letters. Upon filing such affida- 
vit, the surrogate will sfay the granting such letters. The 
objections must, within a reasonable time, be prepared 
and filed with the surrogate. 

2. No person is competent to act as executor, who, at 
the time the will is proved, is — 1. Incapable, in law, of 
making a contract (except married women); 2. Under 

creoof ft competent court, by whom is the decree renin! nl ? Whoisanee 
letters testamentary thereon 1 When must n lost will bo proved to bo in 
existence* Hy how many witnesses muat its contents be proved ? To 
what is a copy, or draft, equivalent? 

1. When a will ha.i been admitted to probate., what does the SUrrogatO 
i?>uo? Tn whom '! Who may object, to pmntiui; letters testamentary 
to the executor named in the will '.' What must the person objecting 
stut<- in an affidavit which ho files with the surrogate ? Upon filing 
Kiieh affidavit, what will the surrogate do? When must the objections 
be filed: 

2. Who are incompetent to act as executors? If any such person be 
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the age of twentj-one years ; 3. An alien, not being an 
inhabitant of the State; 4. Who shall have been con- 
victed of an infamous crime ; 5. Who, npon proof, shall 
be judged incompetent by the surrogate to execute the 
duties of such trust, by reason of drunkenness, improvi- 
dence, or want of understanding. If any such person bo 
named in the will as executor, the surrogate will withhold 
letters testamentary from such person, and issue letters of 
administration, with the will annexed, to some other per- 
son. No married woman is entitled to letters testament- 
ary, unless her husband consent thereto in writing, to be 
filed with the surrogate. By giving such consent, he be- 
comes responsible for her acts, jointly with her. 

3. If a creditor file objections to the responsibility of 
the executor named in the will, it is the duty of the sur- 
rogate to investigate such objections; and if it appear 
that the circumstances of such person would not afford 
adequate security for the due administration of the estate, 
the surrogate may refuse letters to such person until he 
give security. If the executor named in the will be a 
non-resident of the State, he is required to give security 
for the due execution of the will. Any person named in 
a will as executor may renounce such appointment. If 
the executor named in the will docs not appear and take 
upon him the execution of the will within a reasonable 
time after probate, the surrogate may issue a summons, 
' directed to such executor, requiring him to appear and 
qualify within a time limited in such summons ; or, in de- 
fault thereof, he will be deemed to have renounced the 
appointment. In case of sickness, or for other reasonable 



named in the will as executor, what action will the surrogate take? 
When only is a married woman entitled to letters testamentary ? What 
is the effect of giving such consent? 

8. If a creditor file objections to the responsibility of the executor 
named in the will, what is the duty of the surrogate ? If the circum- 
stances of such person do not afford adequate security to the due ad- 
ministration of the estate ? If the executor named in the will be a non- 
resident of the State ? Who may renounce the executorship ? If the 
executor named in the will does not appear and qualify within a reason- 
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cause, the surrogate may extend the time. If ho does not 
appear and qualify, the surrogate enters an order, declar- 
ing the retmiinccineut of the appointment. 

4. The executor, before he receives letters testament- 
ary, must take an oath that he will faithfully and hon- 
estly discharge the duties of an executor. Tim oath mnst 
be filed in the office of the surrogate. If all the executors 
renounce or are incompetent, letters of administration, 
wish the will annexed, will be issued — 1. To a residuary 
legatee ; 2. To a special legatee ; '6. To the widow ; 4. To 
the next of kin; 5. To a creditor. The executor has no 
power until he appear and qualify 1 . He may pay funeral 
charges, but he cannot interfere in any manner, further 
than is necessary, for the preservation of the estate. The 
executor of an executor is not authorized to act as execu- 
tor in the estate of the first testator. 

5. Complaint may be made to the surrogate that the 
executor has become incompetent, or that hia circum- 
stances do not afford adequate security, or that he has re- 
moved, or is about to remove, out of the State. The sur- 
rogate then issues a citation, requiring the executor to 
show cause before him why he should not he superseded. 
At the time specified in the citation, the surrogate hears 
the proofs and allegations of the parties. The surrogate 
may require the executor to give bonds, or supersede the 
letters testamentary, and grant letters of administration, 
with the will annexed, to the person entitled thereto. 



al.le lime, what notion will tin; surrogate take? If he does not then &p- 
pearandquiLlifyY 

4. What oath must executors take before entering upon the duties of 
executor 1 Where is tliia oath filed ■'. If all the executors are unqualified 
c.r renounce the appointment, what will the surrogate Issue? To whom! 
Ha-i Iho executor any power before qualifying': What may he pay? To 
what extent only ran In; infer faro with tlie estiite '! Is the executor of 
un executor authorized to act us executor in tlio estate of the first 

fl. What three complaints mav be made to the surrogate against 
the executor 1 What does the surrogate then issue? What docs he 
nijuire tlio executor to do* Wliat docs the surrogate hear at the 
lime specified '! What may the surrogate require of the executor? 
if he does not give security, what may the surrogate do? What 



LETTERS OF ADMINISTRATION. 225 

The administrator with the will annexed must execute 
the will in the same manner as the executor would have 
done. 



CHAPTER LXIII. 

LETTERS OF ADMINISTRATION. 

1. The surrogate of each county has the sole and ex- 
clusive jurisdiction, in the county in which he is elected, 
to grant letters testamentary and of administration in the 
following cases : 1. When the decedent, at the time, or im- 
mediately previous to his death, was an inhabitant of the 
county of such surrogate; 2. When the decedent, not 
being an inhabitant of the State, died in the county, leav- 
ing assets therein ; 3. Where the decedent, not being an 
inhabitant of the State, died out of the State, leaving as- 
sets in that county, and no other county / 4. When the de- 
cedent, not being an inhabitant of the State, died out of 
the State, but assets thereafter come into the county. 

2. When the decedent, not being an inhabitant of the 
State, died, leaving assets in several counties, or assets 
came into the several counties, the surrogate of any county 
in which there are assets may grant letters testamentary, 
or of administration. The surrogate who first grants let- 
ters, thereby acquires exclusive jurisdiction throughout 
the State. The person to whom letters are first granted 
has sole and exclusive authority. 

3. Before letters of administration are granted, the 

must the administrator with the will annexed execute? In what 
manner? 

1. In what cases has the surrogate the sole and exclusive jurisdiction, 
in the county in which he was elected, to grant letters? 

2. If the deceased, not being an inhabitant of the State, left assets in 
several counties, or if assets come into several counties ? By what means 
does either surrogate acquire exclusive jurisdiction throughout the State ? 
Who has sole and exclusive authority as executor or administrator? 

15 10* 
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dcntli uf the intestate must be proved, and that he died 
without a will. Letters of administration are granted to 
the relatives of the intestate in the following order: 1. 
To tin' widow; 2. To the children ; 3. To the father; 4. 
To the brother* ; 5. To the tasters; 0. To the grandchil- 
dren; T. To any other of the next of kin, entitled to a share 
in the distribution of tho estate; 8. To the creditor first 
applying; it. To tho public administrator In the city of 
New York ; 10, To the county treasurer in other coun- 
ties. "When there are several in the same degree— 1. Males 
are preferred to females; 2. Relatives of the whole to 
relatives of the half-blood; 3. Unmarried women to mar- 
ried ; 4. When several arc equally entitled, the surrogate, 
in Iiis discretion, selects. Tho husband is entitled to ad- 
minister on the estate of his deceased wife. lie most 
give bonds. He is liable as administrator for the debts 
of his wife, only to the extent of the assets received bv 
him. 

4. When a person shall apply for letters of adminis- 
tration, and some other person shall have a prior right, 
the applicant must produce and file the renunciation of 
such person having such prior right. A citation may be 
issued to all persons having a prior right, to show cause 
at a certain time and place why letters should not be 
granted to such applicant. 

5. "When there is a contest in relation to the probate of 
a will, or necessary delay in granting letters, the surro- 
gate may issue special letters of administration to some 
person, authorizing him to collect and preserve the estate. 
Such person is generally called a collector. The collector 

3. Before loiters of administration an- granted, what must be proredT 
In what order are letters of administration granted? When there are 
several in the same degree of relationship) When several are equally 
entitled 1 If a wife dies, who ia entitled to administer 'I Is ho required 
to give bonds'; To what extent is lie liable for the debts of his wifeT 

4. When one applies for letters of administration, and another has i 
prior right, what must lie pnxlu™ and li!e with the surrogato? What 
other action may tho surrogate take? 

5. If there is a. contest in relation to the probate of a will, or necessary 
ielay ia granting letters, what may tho surrogate do? What ia Bach 
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has authority to collect the goods, chattels, and debts of 
the deceased, and for this purpose he may maintain 
actions as administrator. He may x under the direction of 
the surrogate, have such property appraised and sold, as 
shall be deemed necessary for the preservation and benefit 
of the estate. When letters are granted, the power of the 
collector ceases ; and he delivers to the executor or admin- 
istrator the property in his hands, and renders his account 
under oath to the surrogate.- The collector must make 
oath that he will honestly and faithfully discharge the 
duties of his office, according to law. The collector and 
administrator must give a bond to the pepple of the State, 
with two or more competent sureties. The penalty in 
such bond shall not be less than double the value of the 
personal estate of the deceased. The condition of the 
bond is the faithful execution of the trust, and also that 
he will obey the orders of the surrogate in the adminis- 
tration of the estate. 

6. If one executor or administrator dies, or for any 
reason becomes incompetent, the others proceed to ex- 
ecute the will or administer the estate. If all die or be- 
come incompetent, the surrogate will issue new letters. 
If an executor or administrator is becoming insolvent, or 
is about to remove from the State, the surrogate may 
issue his citation, requiring him to show cause why he 
should not give further security, or be superseded. The 
surrogate may require additional security, or he may re- 
voke the letters. Sureties may apply to the surrogate to 
be released from their responsibility, on account of the 
future acts of their principal. The surrogate will require 



person generally called ? What authority has such collector ? What 
pr operty may he sell ? When letters are granted, to whom does the col- 
lector deliver the property ? To whom does he account ? What oath 
must the collector take ? In what amount must he give bonds ? With 
how many sureties ? What is the condition of the bond ? 

6. If one executor or administrator dies, or becomes incompetent to 
act? If all die, or become incompetent? If an executor or administra- 
tor is becoming insolvent, or is about to remove from the State ? What 
may the surrogate require? If additional security is not given? To 
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oilier Hint'tioB or revoke the letters, and enter an order 
ri'Imitiiijr tho furmvr sureties from all subsequent liability. 
7. No surrogate can act in any case where lie is per- 
nuiinllv interested; as — 1. Next of kin to tho dec-eased ; 2. 
l,in:iln< or devisee under the will; 3. When he is named 
kh oxivutiir or trustee; 4. When he is a witness. Incase 
of tit.' it hi >m potency of tho surrogate, the county judge ia 
imii.l with all die power and authority of the surrogate. 
Ii lU.' siiviMgate and county judge are both incompetent, 
tlu-ii tho dust riot attorney is authorized to act as surrogate. 
Wlii'ii the utlico of surrogate is vacant, the county judge 
may net us surrogate. In such ease, he uses the seal of 
tiio surrogate. When the county judge aets on account 
of tin' incompetency of the surrogate, he uses the seal of 
the county court 



CHAPTER LX1V. 

INVENTORY OF DECEDENT'S ESTATE. 

1. Tn f. executor and administrator are required to make 
an inventory of decedent's personal estate. The real 
estate generally passes directly to the heirs. On appli- 
cation to the surrogate, he will appoint two disinterested 
persons to estimate and appraise the personal estate. The 
executor or administrator, with the aid of the appraisers, 
is required to make a complete and perfect list of all the 

whom may the sureties apply to bp released from further responsibility ! 
What will the surrogate then require? What order will he enter? 

7. In what cases ia the surrogate incompetent to act 1 In case of the 
incompetency of tho surrogate, who is vested with his power and au- 
thority? If the surrogate, nod county judge are both incompetent? 
When tho oflice of surrogate ia vacant! In such case, what seal does 
he use? When ho acts on account of tho incompetency of tho surro- 
jjnie, "lint seal does ho use? 

1. What inventory are the executors or administrators required to 
iniike? To whom docs tho real estate generally pass? By whom are 
appraisers appointed? What list does the executor or administrator 
make, with iho aid of the appraisers ? To whom must notice be given of 
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goods and chattels which have come into his possession, 
with the value of each article. Notice of the time and 
place of such appraisement must be given to the legatees 
and next of kin within the county. The appraisers must 
take and subscribe an oath " that they will truly, hon- 
estly, and impartially appraise the personal property 
which shall be exhibited to them, according to the best 
of their knowledge and ability." The appraisers then 
proceed to appraise the property exhibited to them. They 
set down each article separately, carrying out the value 
thereof, in dollars and cents. 

2. The personal property of the decedent which comes 
into the hands of the executor or administrator, which is 
subject to the payment of his debts, is called assets. In 
almost every State, certain property of a person, being a 
householder, is exempt from execution for all debts, ex- 
cept for the purchase of such property. When such per- 
son dies leaving a family, such property is still exempt. 
This property cannot be reckoned as assets. The follow- 
ing personal property is deemed assets, and goes into the 
hands of the executor or administrator for the payment of 
debts : 1. Estates held by decedent for the life of another 
person ; 2. Estates for years ; 3. Movable fixtures ; 4. 
Crops growing on the land of decedent at the time of his 
death ; 5. Produce raised annually by labor and cultiva- 
tion, except grass growing and fruit not gathered ; 6. 
Bents which had accrued to decedent at the time of his 
death ; 7. Debts secured by mortgages, bonds, notes, or 
bills; 8. Stock in companies, accounts, money, and 
things in action ; 9. Goods, wares, merchandise, utensils, 
furniture, cattle, and every other species of personal prop- 



the appraisement? What oath most the appraisers take and subscribe ? 
What do the appraisers then proceed to do t How do they set down the 
articles and the value ? 

2. What is the personal property which comes into the hands of the 
executor or administrator, subject to the payment of the debts of the 
deceased, called ? For what debts is certain property in most of the 
States exempt from execution ? When the owner dies, leaving a family ? 
Can this property be reckoned as assets? What property is deemed 
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erty not exempted. Permanent fixtures descend with tlie 

freehold. 

3. In the State of New York, when a man dies, leaving 
a widow or minor children, the following property is in- 
ventoried, hut is not nppraised, and is not classed with the 
assets, nor is it liable for the payment of debts : I. Spin- 
ning wheels, weaving-looms, and stoves put upor kept for 
family use; 2. The family Bible, family pictures, and 
school-books, used by or in the family of such deceased 
person, and books not exceeding in value fifty dollars, 
which wore kept and used as part of the family library 
before the decease of such person ; 3. Sheep to the num- 
ber of ten, with their fleeces, and the yarn and cloth man- 
ufactured from the same; one cow, two swine, and the 
pork of such swine; 4. All necessary wearing apparel, 
beds, bedsteads, and bedding, clothing for the family, the 
clothes of the widow, and her ornaments proper for her 
station ; 5. Six chairs, knives, forks, plates, teacups, 
saucers, spoons, one table, sugar-dish, teapot, and one 
milk-pot. These articles arc to remain in the possession 
of the widow during the time she lives with and provides 
for any minor child. When she ceases to do so, she is 
allowed to retain her wearing- apparel and ornaments, 
and one bedstead and bed, and bedding for the same. 
The other articles belong to the minor child or children. 
If there is no such minor child, all these articles belong to 
the widow. 

4. The appraisers also set apart for the use of such wid- 
ow or minor children, in addition to the above-named arti- 
cles, other personal property to the value of one hundred 

assets, and goes Into the hands of the administrator or executor for the 
payment of debts Y How do permanent fixtures descend t 

■i. In what Statu is certain property inventoried, hut not appraised! 
I* this property classed with assets T What implements for manufac- 
turing cloth are in this class? What books? What Block T What 
clothing I What furniture, crockery, and cutlery ? In whoso possession 
ch> these articles remain during the lime the widow lives with the minor 
child or children 1 When she ceases to do so, what does she retain T To 
whom do tho other articles belong T If there is no such minor child 1 

4. To what amount, in addition to the above articles, may the apprais 
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and fifty dollars. The articles above named are exempt 
from execution, together with other personal property of 
the value above stated. 

5. Upon the completion of the inventory, duplicates 
are made and signed by the appraisers. One is retained 
by the executor or administrator. The other is filed with 
the surrogate. On filing the same, the executor or admin- 
istrator must make oath " that such inventory is in all 
respects just and true; that it contains a true statement 
of all-the personal property of the deceased, which has 
come to their knowledge." Such oath must be annexed 
to the inventory. 



CHAPTER LXV. 

PAYMENT OF DEBTS AND LEGACIES. 

1. The executor or administrator may sell the personal 
property, when it is necessary for the payment of debts and 
legacies. The sale may be public or private. If any 
articles of personal property are bequeathed, they are not 
to be sold until the residue of the personal estate has been 
applied to the payment of the debts. . The surrogate may 
authorize the executor or administrator to compromise 
any claim belonging to the estate. Debts are to be paid 
in the following order: 1. Debts entitled to preference 
under the laws of the United States; 2. Taxes assessed 
previous to the death of the decedent ; 3. Judgments dock- 

era set apart other personal property for the use of the widow and minor 
children, or either of them t Is all the property above described exempt 
from execution in New York ? 

5. Upon the completion of the inventory, what is done by the apprais- 
ers? What is done with each copy? What oath does the executor or 
Administrator take, on filing the inventory with the surrogate ? To what 
is the oath annexed ? 

1. What property may the executor or administrator eell ? How may 
the sale be made ? If any articles of personal property are bequeathed ? 
Who may authorize any claim to be compromised ? In what order are 
debts to be paid ? Is payment of one debt in any class entitled to pref- 
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cted against the deceased, according to the priority there- 
of; 4. RecogniiaWfl»j bonds, sealed inBtrnments, note*, 
bills, and unliquidated damages and accounts. No pay- 
ment in any class is entitled to preference, except in the 
third class. No part of the property of decedent shall be 
retained by an executor or administrator in satisfaction 
of his own debt, until approved and allowed by the sur- 
rogate. 

ii. The executor or administrator may publish a notice 
in some' paper in the county, once a week for six months, 
requiring persona having claims against the estate to ex- 
hibit them, with their vouchers, at a place mentioned in 
such notice, on or before a day named therein. The execu- 
tor or administrator, upon any claim being presented, may 
require satisfactory vouchers in support thereof, and the 
affidavit of the claimant that no payments have been made 
thereon, and that there are no offsets against the same, 
to the knowledge of such claimant. If the executor or 
administrator doubts the justice of the claim, he may 
agree, in writing, to refer the same to arbitrators, to be 
approved by the surrogate. The agreement may be filed 
with the clerk of one of the courts, and an order entered 
referring the matter to the persons selected. The arbitra- 
tors proceed to hear and determine the claim, and make 
their report to the court in which the order of reference 
was made. 

3. If a claim is presented and rejected, a suit must be 
commenced thereon, within six months thereafter, or the 
claim will be barred. No legacy is to be paid until the 
expiration of one year from the time of granting letters 



erence? Can the executor or administrator retain an; of the property 
of the decedent in satisfaction of liia own debt ? 

2. What notice may tho executor or administrator give to craditOI* of 
the estate t Upon prostitution of any claim, what may they require! 
What affidavit in nddit.':o:i to vouchers'; If there is still a doubt of tba 
justness of the claim, what may In: done* Where is such agreement 
(Med? What order is entered? What action do the arbitrators Or ref. 
ereestakc? 

:(. If n claim is presented, iir.d crjected, ho™ men must uQ action be 
commenced thereon J If not commenced within that time ? What time 
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testamentary, unless the same be directed by the will to 
be sooner paid. If a legatee be a minor, and the legacy 
be under fifty dollars, it may be paid to his father for his 
benefit. If over fifty dollars, it may be paid to his guar- 
dian, on giving security. The surrogate may direct that 
the legacy be invested in permanent securities, and the 
interest applied to the support and education of the minor. 

4. The executor or administrator, at the expiration of 
eighteen months from the time of his appointment, renders 
to the surrogate an account of his proceedings. He must 
produce vouchers for all debts and legacies paid, and for 
funeral charges, and necessary expenses. Such vouchers 
must be deposited with the surrogate. He may be al- 
lowed for sums of less than twenty dollars without vouch- 
ers, not to exceed in all five hundred dollars. 

5. The surrogate allows the executor for receiving and 
paying out sums, less than one thousand dollars, at the 
rate of five per cent. For all sums exceeding one thou- 
sand, and not exceeding five thousand, two and a half per 
cent. For sums exceeding five thousand, one per cent 
He is also allowed his just and reasonable expenses. If 
there are two executors, they receive iu proportion to the 
services rendered. If the deceased died intestate, or if, 
having left a will, there is a surplus after paying the 
debts and legacies, it is distributed to the widow and next 
of kin. The widow shall have — 1. If there are descend- 
ants, one- third ; 2. If there are no descendants, one-half; 
3. If a father, one-half; 4. If a mother, one-half; 5. If a 

must elapse before any legacy is paid, unless the same is directed in the 
will to be sooner paid ? u the legatee be a minor, and the legacy is less 
than fifty dollars, to whom may it be paid ? If more than fifty dollars? 
In what may the surrogate direct the legacy to be invested ? 

4. When does the executor or administrator render his account to the 
surrogate? For what must he produce vouchers ? What is to be done 
with such vouchers ? What payments may the surrogate allow without 
vouchers? 

5. What per cent, does the surrogate allow the executor or adminis- 
trator for receiving and paying out sums of money less than one thou- 
sand dollars? Between one and five thousand dollars? Over five thou- 
sand dollars ? If they have incurred just expenses ? If there are two 
or more executors or administrators ? If there is personal property left 
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brother. Bister, nephew, or niece, one-half, and two thou- 
sand dollars of the other halt' ; <5. If there are no descend- 
ants — father, mother, brother, sister, nephew, or niece — 
the whole. The father shall have — 1. If descendants, 
nothing; 2. If no descendants, but a widow, one-half ; 3. 
ll' no descendants nor widow, the whole. The mother 
shall have — 1. If descendants or father, nothing ; 2. If 
no descendant) nor father, hut brother or sister, an 
cqoal share with such brother or bister ; 3. If no descend- 
ants, nor father, brother, sister, nephew, or niece, but a 
widow, one-half; 4. If no descendants, nor father, brother, 
sister, nephew, niece, nor widow, the wholo; 5. If toe 
deceased were illegitimate, and left no descendants, 
nor widow, the whole ; 6. If sho be deceased, the rela- 
tives on the part of the mother inherit. The brothers. 
and sisters shall have — 1. If descendants, nothing; 2. If 
a father, nothing; 3. If a widow, one-half, less two 
thousand dollars; 4. If a mother, an .equal share with 
the mother ; 5. If no mother, the whole. 

G. If the personal estate of the deceased is not sufficient 
to pay the debts, the executor or administrator may ap- 
ply, on petition, to the surrogate for authority to mort- 
gage, lease, or sell so much of the real estate as may be . 
necessary to pay the debts. The petition must set forth — 
1. The amount of tiie personal property; 2. How the 



itftcr paying debts and legacies. U> whom is it distributed ! To what 
share will the widow be entitled, if there are descendants J If there are 
no descendants, but a father ". If there are no descendants, but a mother T 
if there arc brothers', sdatets. nephews, and nieces only? If there are no 
descendants, nor father, raoiiicr, brother, sister, nephew, or niece : To 
what share of the estnie is the hither entitled, if there are descendants! 
If there are no descendants, but a widow? If there are no descendant*, 
nor widow 1 To what share of the estate is the mother entitled, if there 
are descendants or hither'; If there are no descendants, nor lather, but 
brother or sister V If no descendants, nor lather, brother, sister, nephew, 
or niece, but a widow ',< if no descendants, nor falher, brother, sister, 
nephew, niece, nor widow'? II" the deceased were illegitimate, and left no 
descendants, nor widow? If the mother be deceased I What share of the 
personal estate will the brothers and sisters' have, if the deceased left de- 
ecendnntsY If a lather V If no descendants, or father, but a widow! 
if a mother V If no desi'ctiihinrB, lather, mother, or widow T 
fi. If the personal estate is not sullicient to pay the debts, to whom 
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same has been applied ; 3. The debts still outstanding ; 4. 
A description of all the real estate of which deceased 
died seized, with the value of each lot ; 5. 'The names and 
ages of the devisees and heirs. The surrogate may make 
an order requiring all persons interested to show cause 
before him, on a day specified, why such authority shall 
not be given. On due proof of service of the order, the 
surrogate proceeds to hear and determine the allegations 
and proofs. The demands against the estate deemed 
valid, with their vouchers, are to be filed in the surrogate's 
office. If the surrogate is satisfied that it is necessary to 
dispose of a part or all the real estate for the payment of 

t'ust debts, he will ascertain if such money can be raised 
>y mortgage or lease ; and if so, he will direct such mort- 
gage or lease to be made. No. lease can be made. for a 
longer time than the minority of the youngest child. If 
the money cannot be raised by mortgage or lease, the 
surrogate may order so much of the real estate to be sold 
as shall be sufficient to pay the debts. If a part cannot 
be sold without prejudice, the whole may be sold. 

7. Before granting the order, the surrogate requires a 
.bond to the people of the State, in a penalty of double the 
amount to be raised, for the faithful execution of the trust. 
Due notice of the time and place of sale must be given. 
The sale must be made in the county in which such prop- 
erty is located. The sale must be made at public auction. 
No executor or administrator can become the purchaser. 
A return of the proceedings must be made to the surro- 



does the executor or administrator apply for further orders? How? 
What does he ask in such petition ? What must be set forth in such pe- 
tition ? What order may tne surrogate make ? On proof of the service 
of the order, what action does the surrogate take ? Where must the 
demands against the estate, with their vouchers, be filed ? If the surro- 
gate is satisfied that it is necessary to dispose of a part or all of the real 
estate for the payment of debts, what will he ascertain ? For what time 
only can a lease be made ? If the money cannot be raised by mortgage 
or lease, what may the surrogate order? If a part cannot be sold with- 
out prejudice ? 

7. Before granting the order, what bond will the surrogate require ? 
Is it necessary to give notice Of the sale ? Where must the sale be made ? 
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gate. If the surrogate is satisfied that the property was 
eold for less tii an its real valne, and that ten per cent. 
more can be obtained, be will order a resale. If the sale 
was fairlj conducted, the surrogate will make an order 
confirming the sale. The conveyance is executed by the 
executor or administrator, or by a person authorized by 
the surrogate to act in their stead. The order of sale, and 
the order confirming tno 8a l c i nrnst be recited in the deed. 
The sale is made free and discharged from all claim for 
dower of the widow. It is subject to all judgments, mort- 
gages, or other liens, existing at the time of the death of 
the deceased. 

8. When the property is sold, the money must be re 
turned to the surrogate. lie, in the first place, pays the 
expenses of the sale. He then satisfies the widow's claim 
to dower, by paying her a sum in gross, according to the 
principal of annuities, sufficient to satisfy her claim. If 
the widow refuse to take such sum, then one-third of the 
purchase- money shall be invested in permanent securi- 
ties, the interest thereof to be paid to the widow during 
life. If after making such deductions there is sufficient to 
pay the debts, they shall be paid in full. If there is not 
sufficient to pay in full, the creditors shall be paid in pro- 
portion to their claims. If there is a surplus, it shall be 
distributed to the next of kin, according to the rules of 
descent of real property. 

!>. Actions upon contract may be maintained by and 
against executors and administrators, in all cases in which 



How made? Who ore prohibited from purchasing ? To whom is * re- 
turn of the sale made? When will the surrogate order a new sale? 
When will lie maka an order confirming the sale ? By whom is the 
conveyance executed ? What orders must be recited in the deed T Is 
the sale madr BnlijtTt to, nr free, from, the claim of dower? Subject to 
what liens is the sale made? 

8. When the property lias been Bold, to whom is the money returned! 
What docs the surrogate first pay ? What does he then satisfy ? How I 
If the widow refuse V> take such sum ? If. after making such deduction, 
there is sulHcieot to pay the debts 1 If there is not sufficient ? If then 
is a surplus, bow distributed ? 

9. When may actions be maintained by and against executors and id- 
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the same might have been maintained, by or against the 
decedent. It is not necessary to join those in the action 
who have not qualified. In the city of New York, a pnb- 
Iic administrator is appointed. He acts under oath and 
gives a bond. He has authority to take charge of the 
property of persons dying intestate, leaving personal prop- 
erty in the county ; or where such property comes into the 
county after the death of the owner ; or where he shall 
die at qnarantine, leaving personal property ; or where 
such property shall arrive at quarantine after his death ; 
or where a person dies on the passage to New York, and 
goods come to the qnarantine. The widow and next of 
kin are entitled to administer, if they reside in Now 
York, in preference to the public administrator. The 
powers and duties of the public administrator are the 
same as other administrators, in reference to the estate 
they administer. 



CHAPTER LXVL 

REVOCATION OF WILLS. 

1. A will may be revoked by another will, in writing, 
declaring the revocation, and executed with the same for- 
malities as the will was required to be executed. A will 
may be altered in the same manner. A will may bo re- 
voked by burning, tearing, cancelling, obliterating, or de- 
stroying, with the intent and for the purpose of revoking 
the same, by the testator himself, or by another person in 
his presence, by his direction and consent. The direction 

miuiatratorsT Is it necessary to join those who have not qualified 1 In 
what dt j ifl a public administrator appointed T Does ha act under oath 1 
Doe* he give bonds ? Of what property does he take charge? What 
an Mi ■genera] powers and duties T 

I. What la the first-mentioned mode of revoking a will T How exo- 
cnted i How rosy a will be altered ? In what other war may a will be 
revolted t By whom may this be done J How proved f 
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and consent of the testator, and the d est r action thereof, 
must 1m [moved by at least two witnesses. 

2. It' a man make a will, disposing of his whole estate, 
and afterwards marry, and have issue of such marriage, 
and the wife or issue he living at hia death, such will is 
revoked, unless provision has been made for such issue 
by some settlement, or by the will, or be mentioned in 
such way as to show an intention not to make such pro- 
vision. Xo other evidence to rebut such presumption can 
be received. A will executed by an unmarried woman 
is revoked by her subsequent marriage. 

3. Any act of the testator by which the estate be- 
queathed shall be altered, but not wholly divested, is not 
deemed a revocation. The devise or bequest passes to 
the devisee or legatee, subject to the same encumbrances 
that would attach to it if it passed 1 to heirs. If such alter- 
ations are entirely inconsistent with such devise or be- 
quest, they will operate as a revocation thereof. 

4. If, after making a will, the testator shall make a 
second will, cancelling the first, the destruction or revoca- 
tion of the second will does not revive the first, unless it 
appear by the terms of such revocation that it was his in- 
tention to revive and give effect to the first will, or unless 
he shall duly republish his first will. 

5. If a devisee or legatee die before the testator, leaving 
descendants, the devise or bequest docs not lapse, but 
passes to such descendants. If a devise or bequest be 
made to a subscribing witness, such devise or bequest is 



2. If a man make a. will disposing of his whole estate, and afterwards 
many, and have issue of such marriage, and the wife or issue be living 
at the time of bia death ? Can any other evidence be received to rebut 
this presumption ? If an unmarried woman make a will, and afterwards 

!1. If the. estate lie altered, but not wholly divested? How does the 
devise or bequest ross to tlie legatee or devisee? If such alterations are 
entirely inconsistent with such devise or bequest? 

4. If, after making a will, the testator shall make a second will, can- 
celling the lirst, and afterwards revoke the soeond will? 

5. If a devisee or legatee die before the testator, leaving descendants 1 
If a devise or bequest bu made to a subscribing witness? If such witness 



GENERAL PARTNERSHIPS. 839 

void, if the evidence of such subscribing witness is neces- 
sary to establish the will. Such legatee or devisee, how- 
ever, is entitled to the same share of the estate to which 
he would be entitled if there were no will, if it does not 
exceed his legacy or bequest. If a testator devise an es- 
tate, and afterwards mortgage the same, it passes to the 
devisee, subject to such mortgage. If the testator devise 
an estate, and afterwards sell the same, it amounts to a 
revocation of the devise. 



CHAPTER LXVII. 

GENERAL PARTNERSHIPS. 

1. A partnership exists when two or more persons 
combine their property, labor, and skill in the transaction 
of business, for their common profit. A partnership is 
presumed to be general, when there are no stipulations, 
and no Evidence from the course of business, to the con* 
trary. A partnership may be created for a special pur- 
pose, or be confined by the parties to a particular lino. 
of business, or to a single transaction. Articles of co- 
partnership are generally signed by the parties, and the 
partnership is considered as beginning at the date of the 
articles, unless they contain a stipulation to the contrary. 

2. Persons who are competent to transact business on 
their own account, may enter into partnerships. The 
partners usually own together both the property and the 

would be entitled to a share of the estate, if the will should not be sus- 
tained? If the testator devise the estate, and afterwards mortgage the 
same? If the testator devise an estate, and afterwards sell the same ? 

1. When does a partnership exist ? When is a partnership presumed 
to be general ? For what may partnerships be created ? What is gen- 
erally signed by the parties ? When is a partnership considered as be- 
ginning? 

2, Who may enter into partnerships? What do the partners gen- 
erally own together ? Can there be a partnership in the profits simply V 
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profits ; but there may be a partnership in the profit* 
only. As between -the partners, the property may belong 
wholly to one member of the partnership, although it U 
bound to third-parties for »11 the debts of the firm. One 
partner may own all the property, and the other may in- 
vest his skill and labor for a share of the profits, 

3. All kinds of property may bo held in partnership; 
but real estate is still subject to the rules which govern 
that kind of property. When real property is purchased 
with partnership funds, it will be treated us partnership 
property, and held, like personal property, liable for the 
debts of the firm. The share of a deceased partner in the 
surplus of the real estate, after all the debts arc paid, and 
the claims of the several partners adjusted, will be ooa- 
sidcrcd and treated as real estate. Improvements made 
with partnership funds on real estate belonging to one of 
the partners, will be treated as personal property of the 
partnership. The widow is entitled to dower in the share 
of partnership real property which belongs to her deceased 
husband's estate, after all the debts and liabilities of the 
firm are paid. 

4. The good-will of a partnership may be considered as 
property for many purposes. Although it cannot be at- 
tached, it may be assigned for the benefit of creditors. 
A new partner cannot be introduced into the firm, without 
the consent of all the partners. If one partner should sell 
his interest in the partnership, this would effect a dissolu- 

As between the partners, to whom may the property belong? For what 
is the partnership property bound to third parties? What may one own, 
anil the other invest V 

ij. What property may be held in partnership? To what la real es- 
tate still subject? When real estate is purchased with partnership 
funds, how will it be treated* For what is it held liable? Howwtll 
the share of a deceased partner in the surplus of the real estate be con- 
sidered, after the debts nro paid ? If improvements are made with put- 
nerahip funds on the real estate of one partner? In what share of the 
partnership real estate will the widow of a deceased partner be entitled 

4. How may the pood-will of a partnership be considered ? Can it be 
attached ? Can it ue assigned? Can a new partner be introduced Into 
u tirm without consent of all the partners ? If one partner should sell 
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tion of the partnership. A partnership may be formed 
by a written or parol agreement. Partners generally 
agree to enter into business together, and share the profits 
and losses. In the absence of specific stipulations or con- 
trolling evidence, the presumption of law is that the 
partners share the profits and losses equally. A partner 
may take any share of the profits which may be agreed 
upon by the partners. If a person is to reserve one-tenth 
of the profits for his services, he is still a partner. If he 
is to receive a salary equal in amount to one-tenth of the 
profits, this would not make him a partner. It would not 
give him any control in the business, or render him liable 
for the debts of the firm. 

5. Partnerships are usually formed by a participation 
of both profits and losses, but an agreement may be 
entered into between the partners, that one shall have his 
share of the profits and not be liable for any of the losses. 
This agreement would be valid as between the partners. 
The partners among themselves may make any bargains 
they choose. But no such agreement will protect such 
partner from liability for the debts of the partnership, 
unless the creditor knew of this bargain between the 
partners, and gave the credit to the other partners only. 

6. A secret partner is one not openly known to be a 
partner. A dormant partner is known as a partner, but 
lie takes no share in the transaction and control of the 



his interest in the firm, what would be the effect ? How may a partner- 
ship be formed Y What is the general agreement between partners ? In 
the absence of specific stipulations or controlling evidence, what is the 
presumption of law ? What share of the profits may any partner take ? 
If a person is to receive one-tenth of the profits for his services ? If he 
in to receive a salary equal in amount to one-tenth of the profits? Of 
what would it give him no control ? Would this render him liable for 
the debts of the firm ? 

5. In what do the partners usually participate? What agreement 
may be entered into between the partners ? Between whom would this 
agreement be valid ? What agreements may partners make between 
themselves? For what will no such agreement protect such partner 
from liability ? 

6. What is a secret partner ? What is a dormant partner ? For what 
debts is a secret partner liable ? If a retiring partner continue to receive 

10 11 
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partnership bntincss. A Bccrcl partner ia liable for the 
debts of the firm, contracted during tire time be was a 
partner. A retiring partner, who continues to receive a 

share of the profits, is still liable for tho debts. If he 
receives a definite] sum annually, in no way dependent on 
the profits, he is not liable. This is only a debt of the 
partnership, and docs not involve him in their responsi- 
bility to others. 

7. When a partner retires from a firm, notice is usually 
given by public advertisement, or by letters, to the cus- 
tomers of the firm. A creditor of the firm cannot bold 
the retiring partner for any credit given to the firm, after 
such retirement and notice. A nominal partner is one 
held out to the world as a partner, without partiripHtiLin 
in tho profits or losses. Such partner is liable for the 
debts of the firm. If a person admits that bo is a partner 
in a firm before the credit is given, he will be bound by 
such admission. Such admission is conclusive evidence 
of his being a partner, if made before the credit is given. 
If made after the credit is given it is not conclusive, and 
may be rebutted. If a purchase is made by one person, 
and credit given to him alone, and he afterwards associate* 
with others us partners, the creditor has no claim upon 
the firm. 

8. The liability as partners arises — 1. From a person's 
holding himself out to he a partner; 2. From participa- 
tion in the business, and its profit and loss. There is no 
liability as partner, where there is no participation in the 

a hliore of the jraliiH ? If In' receive a definite sum annually, in no t»»j 
ili'jii ik!i nt upmi the profits T 

7. When a partner retires from a firm, wliat notice is usually given* 
Can a oreditor of the firm hold a retiring partner ! Who is a nominal 

KrtnerY For what is such a partner liable? If a person admit that 
is n partner in a firm before tin: credit is jjiven? When is euch ad- 
mission conclusive evidence of the fact? When is it not conclusive 
evidence? Can it then be rebutted '.' If a purchase is made by one per- 
son, and credit (riven tu him alone, and he afterwards associate witli 
others as partners 1 

8. From what docs the liability of persona as partners arise J When 
is there no liability aa partner 'I By what acta in reference to the 
partnership business am all the partners bound ? Whose are the acts 
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profits, nor any use of the person's name permitted by 
him, so as to justify the creditor in selling on his credit. 
All the members of the firm are bonnd by the acts of one 
partner, in reference to the partnership business. The 
acts and contracts of one, are in law the acts of all. Each 
partner is to some extent the agent 0/ all. The mutual 
responsibility of the partners Beems to be founded upon 
these three principles — 1. Each partner acts as the agent 
of the firm ; 2. There is a community of property ; 3. 
There is a community of interest If an action is brought 
against several persons as partners, and the fact of co- 
partnership is admitted or duly proved, then the admission 
of one of the partners as to any matter between the firm 
and another party, is evidence against nil the partners. 
When the existence of the partnership is in dispute, the 
admissions of one affect him only, and do not bind the 
others. If two firms are partners, admissions of one affect 
both. 

9. Persons are not jointly liable, unless they hod a joint 
interest at the time the contract was made. All sales, 
purchases, assignments, pledges, mortgages, made by one 
partner on the partnership account, and in good faith on 
the part of the other party, are binding on the firm. A 
release by one partner, is a release by the firm. A release 
to one partner, is a release to all. Any fraud or collusion 
destroys the effect of such release. The release must be 
under seal. The discharge of one partner by operation of 
law, does not discharge the other members of the firm. 



partners founded 1 If an action be brought against several persona as 
partners, and tbe (act of the partnership Is admitted or duly proved, 
what effect does the admission of one of the partners have ? When the 
existence of the partnership la in dispute, what effect does the admission 
of one have 1 If two firms are partners, and one firm niaka admissions 1 
9. If the patties bad no joint Interest at tbe time tbo contract wbh 
made 1 What acts done by one partner on the partnership account are 
binding on the firm T If a release be made by one partner 1 If a reluasa 
be made to one partner T If there is any fraud or noil union, what is the 
effect t Must the release be under seal 1 If one partner be discharged 
by operation of law 1 If the signature or acknowledgment of the firm be 
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The signature or acknowledgment of the firm, made by 
one partner, is binding on all. A notice to one partner, is 
a notice to all. A majority of the partners cannot com- 
pel the minority to extend their business, or change the 
business of the firm. 

10. The dissolution of a partnership does not affect the 
liability of the partners for former debts. Partnerships 
may be dissolved by the assignment of one of the partners. 
They may be dissolved by the death of one of the part- 
ners. It may be stipulated in the articles of copartner- 
ship, that in case of the death of one of the partners 
the business shall be continued, and that the executor or 
some heir shall take the place of the deceased partner. 
When a partner dies, the partnership property goes to the 
survivors, for the purpose of paying the debts. If the sur- 
vivors carry on the business of the firm, and enter into 
new transactions with the partnership funds, they do so at 
their peril, and the representatives of the deceased may 
demand their share of the partnership property, with inter- 
est, or with a proportionate share of the profits. The 
partnership property is bound for the partnership debts. 
The right of private creditors of one of the copartners to 
that partner's interest in the firm, is placed after the right 
of the partnership creditors. 

made by one partner ? If a notice be given to one partner ? Can a major- 
ity of the partners compel a minority to extend or change the business 
of the firm? 

10. What effect does the dissolution of a partnership have upon the 
liability of the partners ? How may partnerships be dissolved ? What 
may be stipulated in the articles of copartnership ? Who may take the 
place of the deceased partner? When a partner dies, to whom does the 
partnership property go? If the survivors carry on .the business of the 
firm, and enter into new transactions with the partnersldp funds ? What 
may the representatives of the deceased demand ? For what is the part- 
nership property bound ? Where is the right of private creditors of one 
of the copartners to that partner's interest in the firm placed? 
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CHAPTER LXVIIL 

SPECIAL PABTNEBSHIPS. 

1. The purpose of a special partnership is to enable a 
party to put into the stock of a firm a definite sum of 
money, and receive a share of the profits in proportion to 
the money invested, and share the loss to the full amount 
invested, and no more. By the common law, he who has 
any interest in the stock, or receives any proportion of the 
profits, is a partner, and, as such, liable for the whole debt 
of the firm. In special partnerships, the capitalist runs 
the risk of losing the capital which is earning him a 
profit, but can lose no more. 

2. Partnerships of this kind are authorized and regu- . 
lated only by statute. These statutes differ in the several 
States. The provisions are generally to the following 
effect: 1. There must be one or more general partners, 
and one or more special partners ; 2. The names of the 
special partners must not appear in the firm ; 3. The 
special partners can exercise none of the powers, nor per- 
form the duties of general partners; 4. The sum proposed 
to be contributed by the special partner must be actually 
paid in ; 5. The agreement between the partners must be 
in writing, specifying the names of the partners, amount 
paid in, etc. ; 6. It must be acknowledged before a magis- 
trate, and recorded and advertised in such way as to give 
the public distinct knowledge of what it is, and who the 
partners are to whom credit is given. The special part 

1. What is the purpose of a special partnership ? What is the liabil- 
ity, at common law, of every person who has an interest in the stock, or 
receives a share of the profits ? In special partnerships, what risk does 
the capitalist ran ? 

2. How are partnerships of this kind authorized ? Are the statutes 
*he same in each bcate ? What are the general provisions as to part- 

? Does the name of the special partner appear in the firm ? What 
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ncr must, at his own peril, comply strictly with the 
statute. Any disregard or want of conformity deprives 
liitn of the benefit of the statute. He is then a partner 
nt common law, and as such liable for the whole debts of 
the firm. 



CHAPTER LXIX. 

ASSIGNMENTS. 






1. Ciiittt defines cho«-:a in action to be " rights to re- 
ceive or recover a debt, or money, or damages for breach 
of contract, or for a tort connected with contract, bo! 
which cannot be enforced without action, and therefore 
termed c hosts, or things in action." At common law, the 
transfer or assignment of chosea in action was strictly for- 

■ bidden. The reason given was, that it was a right which 
could only be enforced by an action at law ; and if this be 
assigned, the only thing that passes is a right to go to 
law ; and so much did the common law abhor litigation, 
that such assignments were wholly prohibited. 

2. In nearly all the States, nt the present time, choses 
in action may be assigned. "When the right of action 
is of such a nature as not to be the subject of a con- 
tract, or injury to property, but for a personal injury, 
it cannot be assigned. This action can only be main- 
tained by the party who has been injured; and when 
he dies, the right of action dies also. Every right of 

is ho prohibited from exercising or performing? Must the sum con- 
tributed by the special partner be actually paid in ? What must tbt 
agropiin'nt specify V What further must bo done? With what mot 
llio special purtiii-v strictly c imply ? What will lie the effect of any dts- 
rt'gnnl or want of conformity > What is then his liability ? 



n law abhor T 
i nearly all the Statoat If the right of action 
"i be the subject of a contract 1 By whom 
intainedj If the person in whom ia the 
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action involving life, health, or reputation belongs to 
this class. So, a right of action founded upon a breach of 
promise of marriage, being in its nature a personal, injury, 
cannot be assigned. When the injury affects the estate, 
rather than the person, where the action is for damages to 
the estate, and not for personal suffering, the right of ac- 
tion may be bought and sold. Such a right of action 
would pass to the executor, in case of the death of the 
party injured. 

3. The right of action for a personal injury received by 
collision of cars on a railway, is not assignable. A valid 
policy of insurance upon one's own life, is assignable. An 
executor or administrator cannot maintain an action upon 
an express or implied promise to the deceased, where the 
damage consists entirely of personal suffering of the de- 
ceased, whether mental or corporeal. A servant bound 
by indenture cannot be assigned to another niaster, with- 
out his consent. The right of dower in a wife, contingent 
on her surviving her husband, cannot be assigned. The 
mere right to file a bill in equity for a fraud, cannot be as- 
signed. 

4. Assignments of a chose in action may be written or 
oral. A delivery for a valuable consideration, without 
writing, is a sufficient assignment. The assignee of a 
right of action is not bound to show that he gave a valu- 
able consideration for the assignment. The owner may 
give it away, if he choose, and the donee will have as 



right of action dies? What actions belong to this class? If the right 
of action be founded upon a breach of promise of marriage? When 
the injury affects the estate, rather than the person? Would such a 
right of action pass to an executor ? 

3. If the right of action be for personal injuries received by collision 
of cars on a railroad V If the right of action arise from a valid policy 
of insurance on the life of a person ? If a promise to pay be founded on 
personal suffering, and the payee die, can his executors or administrators 
recover on such promise ? Can the services of a servant or apprentice, 
bound by indenture, be assigned without the consent of the servant or 
apprentice ? Can a married woman assign her dower contingent upon 
the death of the husband? Can the right to file a bill in equity for a 
fraud be assigned ? 

4. How may assignments of chosee in action be made ? If delivered 
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pood a right thereto na if lie had paid value therefor. 
Prooi of a Viiluable consideration is only necessary when 
the rights of third parlies are affected by audi assign- 
ment. 

5. The assignee of a chose in action takes it subject to 
all the offsets and equitable defences existing between 
the original parties. The action by the assignee, is with- 
out prejudice to any set-offs or other defences existing at 
the time of, or before notice of, the assignment. A set-off 
is a claim due to the defendant from the plaintiff, which 
defendant claims to have allowed, for the purpose of 
liquidating a part or the whole of plaintiff's claim. No- 
tice of the assignment must be given to tho debtor. The 
equities must exist at the time of notice. The set-off must 
be a claim already doe at the time of notice. If an ac- 
count is assigned, and the debtor hold a promissory note 
of the assignor not already due at the time of the assign- 
ment and notice, the debtor cannot setoff such note 
against the account in an action against him by the as- 
signee. 

13. The admissions and declarations of an assignor of a 
chose in aetion, made while lie is the holder, and before 
assignment, are evidence against his assignee, and all 



w under him. Admissions made after tin 
ment are not evidence against the assig 



assign- 



without writing? Con the owner g-ive away a chose in action? When 
only in proof of pay mull t of a valuable consideration necessary? 

5. Subject to what docs flics assignee take the chose in action ? The 
action of tho assignee is without prejudice to what? What is a set-off? 
To whom must notice of the assignment bo given ? When must the 
(■((uities rxist? Must the set-Off 1*.* already duo? If an account bo as- 
signed, and the debtor hold a nolo of the assignor not already due, can 
tin; illy.ir set-off such note ? 

0. If the! assignor made admissions while he was tho holder, and be- 
fore assignment I If made after the assignment? 
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CHAPTER LXX. 

THE LAW OP BAILMENT. 

1. Bailment is the delivery of property by one person 
to another person, in trust for some special purpose. 
There is a contract, express or implied, to conform to the 
purposes of the trust. The person delivering the property, 
is the bailor* The person to whom the property is de- 
livered, is the bailee. Bailment is usually divided into 
five classes. The first class of bailment is the simple de- 
livery of goods by the bailor to the bailee, to be kept by 
the bailee, and returned to the bailor without recompense. 
If the bailor deposit or leave in the care of the bailee his 
watch or his money, for safe-keeping, to be kept by the 
bailee without reward, and to be returned to the bailor 
when called for, such transaction would come under this 
class. It is generally designated in our law-books by the 
Latin word depositum — translated, deposit 

2. The second class of bailment is where the bailor de- 
livers goods to the bailee, and the bailee, without reward, 
undertakes to carry them, or to do some other act with 
them. This class does not differ materially from the first 
class. The duties and liabilities arising out of both are 
nearly the same. This class is distinguished in our law- 
books by the Latin word mandatum — translated, a com- 
mission without reward. The third class of bailment is 



1. What is bailment? What is the purport of the contract of bail- 
ment? What is the person delivering the property called? The per- 
son to whom the property is delivered? into how many classes is 
bailment divided? What is the first class? If a bailor leave with the 
bailee his watch or his money for safe-keeping, to be kept by the bailee 
without reward? By what term is it generally designated in our law- 
books? 

2. What is the second class of bailment? Does this class differ ma- 
terially from the first class? What are the same in both? By what 

11* 
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where the bailor delivers property to the bailee, to be 
used by the bailee, without charge, for a certain time, and 
then returned to the bailor; as when the bailor loans his 
horse ami carrion to the bailee, to go to a certain place 
and return, without paying tOJ tiling for the ubo thereof. 
This class of bailment is called comtnodatum, an accom- 
modation. 

3. The fourth class of bailment is where tbo bailor do- 
livers property to the bailee in pledge for the payment of 
a debt, in the nature of a collateral security. This class of 
bailment is called piyiwi acc^tum — translated, received 
in pledge. The fifth clans of bailment \s where the bailor 
delivers property to the bailee for some special purpose 01 
service, fur which a reward is to be paid by the bailor or 
by the bailee. If the bailor let his horse and carringe to 
the bailee, to go a certain journey, the bailee pays a re- 
ward for the use of the horec and carriage. If the bailor 
deliver goods to the bailee, to be stored by the bailee, the 
bailor pays a reward for the storage. If the bailor de- 
liver cloth to a bailee, who is a tailor, to have some labor 
and services performed upon the cloth, the bailor pays a 
reward for such labor and services rendered. If the 
bailor deliver goods to the bailee for transportation from 
one place to another, the bailor pays to the bailee a re- 
ward l'»r such services, including the insurance of such 
goods against accident until they arrive at their place of 
destination. 

4. The degree of care and diligence on the part of the 
bailee in conforming to the objects of the trust, is materi- 
ally varied by the consideration received. Care and dili- 

term dirMsnati'tl V What is the tliird class of bailment? Givo an ei- 
uin|il«. Wlial i-.- C\\f cliL«s nf k;ili:n:iit called'; 

H. What is tin: fourth class cif bailment? What is this class of 
bailment called 7 What is the fifth clans of bailment? If the bailor 
let liis horse and carriuge to the bailee, lo go a certain journey? If 
the bailor deliver (,'ooiIb to tin: baileo to be stored? If the bailor de- 
liver Ui ibc bailee chilli, to have Home labor or service performed upon 
the samel If tho bailor deliver goods to tlio bailee for transporta- 

4, By what is the degree of care and diligence, on tho part of the 
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gence is ordinary or extraordinary. Negligence is slight 
or gross. 

Ordinary care and diligence is that which every person 
of common prudence, and capable of governing a family, 
exercises in his own affairs. 

Extraordinary care and diligence is that which the 
most circumspect and thoughtful persons nse in securing 
their own goods and chattels. 

Slight negligence is the want of extraordinary diligonce. 

Gross negligence is the want of ordinary diligence. 

The question whether the bailee has exercised due dili- 
gence, or is guilty of negligence, is always a question to 
be decided by the jury on the evidence produced before 
them. In the first two classes of bailment the bailor re- 
ceives all the benefit, and the bailee receives no reward, 
but the bailee is required to use ordinary care and dili- 
gence in performing the services he undertakes. If he 
does not, he is guilty of gross negligence, and liable for 
any loss sustained. The bailee is not bound by any agree- 
ment to undertake such trust as comes within the first and 
second classes of bailment, at a future time ; but if he re- 
ceives the goods into his custody, he assumes the respon- 
sibility of executing the trust according to the terms of 
his agreement. 

5. In the third class of bailment, the bailee receives all 
the benefit, and the bailor receives no reward for the use 
of his property. In this case the bailee is required to ex- 
ercise extraordinary care and diligence, and he is respon- 

bailee, to be varied ? What two classes of care ? What two classes of 
negligence ? What is ordinary care and diligence ? What is extraordi- 
nary care and diligence ? What is slight negligence ? What is gross 
negligence ? By whom is the question, whether the bailee has exercised 
due diligence, to be decided ? On what ? In the first two classes of bail- 
ment, who receives the benefit? What degree of care and diligence 
must the bailee, in this case, nse ? If he does not, of what is he guilty ? 
For what is he liable ? Is the bailee bound by an agreement to under- 
take such trust at a future time ? If he receives the goods into his cus- 
tody, what does he assume ? 

5. Who receives the benefit in the third class of bailment? Does the 
bailor receive any reward ? What class of diligence is the bailee, in this 
case, required to exercise ? For what is he responsible ? If he use the 
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sib!e for all damages, if gtrilty of slight negligence. If ha 
uses tlic property for any other purpose than that for 
which it was borrowed, he is liable for all accidents which 
happen to it, and for the hire thereof. In tlio fourth and 
fifth classes of bailment the benefit is mutual. The bailee 
is required to use ordinary diligence only in these cases, 
except the bailment of goods for transportation, in which 
case be is an insurer, as well as the bailee. When the 
bailor lets his horse and carriage to the bailee for a jour- 
ney, the bailee is responsible for gross negligence. If the 
bailor deposit bis goods with the bailee on storage, the 
bailee is required to exercise ordinary care and diligence 
in the protection and preservation of the property, and is 
responsible fur gross negligence. 

6. If the bailor leave cloth with the bailee to be made 
into clothes, or if logs be left with the bailee to be sawed 
into boards, the bailee is liable for gross negligence. In 
these cases there is an implied contract that the work shall 
be done in a workmanlike manner. The bailee of goods 
received lor transportation is liable for all losses, except 
the losses caused — 1. By inevitable accident ; 2. By pub- 
lic enemies; 3. By the bailor himself. 

7. All persons who are competent to make other con- 
tracts may become parties to the contract of bailment. If 
goods lie delivered to an infant bailee, although there is 
no contract of bailment, as in the case of adults, yet if he 
injure the property by some act of fraud or violence he is 
responsible. If a person be of unsound mind, this disa- 
bility must be established by evidence. If a person find 

property for another purpose than that for which it was borrowed? In 
the fourth and fifth clusses of bailment, where is the benefit? What de- 
grees of care and diligence lathe bailee required to tub? If he be a bailee 
for transportation t When the bailor Ms his horse to the bailee for a 
journey, for what Is the bailee responsibly ? If the bailor deposit his 
goods with the bailee on storage? 

(1. If the bailor leave- cloth with the bailee, for what ia the bailee 
responsible 1 In this ease, what implied contract li there ? For what ia 
the bailor of goods received for transportation liable? 

7. Who are competent to make the contract of bailment? If goods be 
delivered to an infant, and the infant injures the property by some act 
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an article, and take it into his possession, he becomes a 
bailee, so as to render himself responsible for gross negli- 
gence. 

8. In every contract there must be a good consideration. 
The consideration must be cither a benefit to the party 
promising, or some trouble or prejudice to. the party to 
whom the promise is made. When the bailor deposits 
with or intrusts his property in the hands of the bailee, to 
be held or carried without reward, the law raises the pre- 
sumption of a sufficient consideration for his faithful dis- 
charge of the trust. When money is deposited in the 
bank in the ordinary course of business, it does not create 
a contract of bailment. 

9. When the question is submitted to the jury, whether 
the bailee has used ordinary care and diligence in the pre- 
servation of the property, they would require stronger 
proof where the bailor pays for the storage, than where the 
bailee has received and taken care of the goods without 
reward. The fact that the bailee receives a reward binds 
him to a diligence beyond that of a bailee without re- 
ward. The bailee who is a borrower, and receives the 
use of a chattel without rendering any compensation for 
it; is bound to use the highest possible degree of care and 
diligence. 

10. The rule that ordinary diligence in the care and 
protection of the property intrusted to the bailee is required 
in all cases, is fixed and immutable, but the subject rhat- 

of fraud or violence ? If a person be of unsound mind ? If a person find 
an article ? 

8. What must exist in every contract? What must the consideration 
be? When the bailment comes within the first and second classes, what 
is the consideration ? When money is deposited in a bank for safe-keep- 
ing, does this create a contract of bailment? 

9. When the question is submitted to the jury, whether the bailee has 
used ordinary care and diligence in the preservation of property, what 
degree of proof will they require in case of storage, as compared with 
the receipt of goods without reward ? What effect does receiving the 
reward have? vVhat effect does receiving property for use without pay 
have? 

10. Is ordinary diligence required in all cases of bailment, on the part 
of the bailee ? Is the subject-matter upon which the rule acts, the same 
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ter Hymn which it nets, changes with the execution of each 
contract. What would lie ordinary diligence in taking 
care of iron, would not be sufficient in the custody and 
preservation of gold. The jury must inquire into the 
nature of the property, and the extent of care ordinarily 
exercised by persons of common prudence, and capable of 
governing a family, in the preservation of tho like kind 
of property. 

11. When the bailor delivers horses and cattle to the 
bailee for pasturage for a compensation, tho bailee is not 
responsible if they are stolen from the pasture. But if 
the bailee leave the bars or gates of the pasture open, 
and in consequence of his neglect they stray and are 
stolen, bo is liable to the bailor for the loss. 



CHAPTER LXXI. 

RESPONSIBILITY OF BAILEE. 

1. By the rules of the common law, every man is re- 
sponsible for injuries occasioned by his own personal 
negligence, and for those occasioned by the negligence of 
those whom the law denominates his servants, while 
engaged in the business for which lie employed them. 
When the owner of a carriage hires of a stable-keeper a 
pair of horses, and the owner of the horses provides a 
driver, through whose negligent driving an injury is done 
to a third person, it is held that the owner of the carriage 
is not liable for tho injury, because the driver is not his 

in all rases? How illustrated by tho caro of iron and gold? Into what 
mast the jury inquire 1 

11. When the bailor deliver* horses or t-attU' to lliu luiilco for pastur- 
age ii>r ft compensation, who is res pons! Lit.' ii' tho cattle are stolen J 

1. For what injuries is every man n--;yinsii)ln, by the rules of the com- 
mon law ; If the owner of a carriage hire of a et able-keeper, a pair of 
horses to draw his carriage, and the stable keeper I'umiah a driver, 
through whose negligent driving an injury is done to a third party, who 
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servant. The owner of the horses, who employs and sends 
his servant to drive them, is liable for all injuries occurring 
through his neglect. The driver is his servant, though 
not under his immediate superintendence. It is not neces- 
sary that the servant be employed by the bailee in person, 
or that he should be under the master's immediate and 
personal superintendence, in order to render him liable 
for injuries caused by his servant's neglect. 

2. The bailee is held liable for the acts of his servants, 
on the ground that the servant is supposed to act under 
the direction of his employer. The employer is not liable 
to a servant for an injury sustained through the negligence 
of a fellow-6ervant engaged in the same employment. 
The bailee is not liable for the wilful acts of his servant, 
done without his direction or consent, and in his absence. 
But he is liable for the negligence of his servant acting in 
his employ. In order to charge the master, it must be 
shown that the relation of master and servant existed in 
that particular affair. A careless act of the servant, is the 
act of the master. The master is answerable for the ser- 
vant's negligence and want of skill, but he is not answer- 
able for his wilful injuries. 

3. The bailee of a chattel for hire must U6e ordinary 
diligence in taking care of it. If a hired horse be taken 
ill, and the bailee call in a farrier, he is not answerable 
for any mistake which the farrier may commit in the 
treatment of the horse ; but if the bailee or his servant 
attempt to prescribe for the horse, and from want of skill 
gives him medicine which causes his death, though he act 

fa responsible for such injury? Why ? Is it necessary that the servant 
be under the immediate superintendence of the master ? 

2. On what ground is the baUee held liable for the acts of his servants ? 
Is the employer liable to a servant for an injury sustained through the 
negligence of a fellow-servant engaged in the same -employment 1 For 
what acts of the servant is the bailee not liable ? In order to charge 
'thn master, what must be shown? Whose is the careless act of the 
servant? For what acts is the master answerable, and for what not 
answerable ? 

8. In what must the bailee for hire use ordinary diligence ? If a hired 
horse be taken ill, and the bailee call in a ferricr ? If the bailee or his 
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in pood faith, be will be guilty of gross negligence, and 
liable to pay for the horse. 

4. When an action is brought against the bailee for an 
injury sustained by the bailee's negligence, the burden of 
proof '.- upon the bailor, to show that the injury occurred 
through the bailee's neglect. But when the bailee returns 
the hired property in a damaged condition, and refuses or 
fails, at the lime or subsequently, to give any account of 
the manner the injury occurred, negligence will be pre- 
sumed on his part, and the burden of proof will bo upon 
him to show a want of negligence. The degree of care 
required by law varies according to the nature of the 
property hired, and the circumstances in which it is 
placed ; but it is measured always by that diligence which, 
under tiie circumstances, a man of ordinary prudence and 
discretion would exercise in reference to the same kind of 
property if it were his own. 

5. The burden of proof lies upon the party alleging a 
fact, which be must establish by evidence on the trial of 
an action. If the bailor allege that the injury or loss of 
his property occurred through the negligence of the bailee 
for hire, he is bound to prove tins fact by evidence. It is 
not enough for him to prove a loss, but he must show that 
it was caused by the negligence of the bailee. The bailee 
is presumed to exercise due care and diligence until the 
contrary be proved, unless he has neglected or refused to 
give an account of the injury or loss of the property. 

servant attempt to prescribe for the horse, and, for want of skill, gtte 
him medicine which causes his death? 

4! When an action is brought against the bailee for an injury caused 
by the bailee's negligence, npou whom ia the burden of proof 1 If the 
bailee returned the hired property iu a damaged couditioo, sad refuaod 
or failed to give aoy account of the manner the injury occurred? How 
does the degree of cam required by law vary r By what is it always 
measured ? 

5. Upon whom does the burden of proof liot If the bailor allege 
that the injury or lews of his property occurred through the negligence 
of the bailee for hire? What is not enough for him to proveT What is 
the bailee presumed to have done, until the contrary be proved T If he 
has refused or neglected to give any information of the cause of the loss 
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6. The bailee for hire is bound to confine himself to the 
use for which he stipulated. If the bailee hire a horse, 
he is bound to ride it as moderately, and treat it as care- 
fully, as any man of common discretion would treat his 
own horse. If through his negligence, as by leaving the 
door of his stable open at night, the horse be stolen, he 
must answer for the loss. If he be robbed of the horse by 
a highway robber he is not responsible, unless by his im- 
prudence he gave occasion to the robbery, as by travelling 
at unusual hours, or by taking an unusual road. If the 
bailee hire horses and carriage, and the owner send a 
coachman, the bailee is discharged from all attention to 
the horses, and he is then required only to take ordinary 
care of the inside of the carriage while he 6its in it 

7. If the bailee hire a horse for a particular service, or 
for a particular journey, or for a particular time, he is 
bound to use the horse for that particular service or 
journey, and no other, and to return him at the expiration 
of the time stipulated. If he put the horse into some 
other service, or perform some other journey, or detain 
the horse beyond the time stipulated, it is an unlawful use 
of the horse, and the bailee renders himself liable for all 
accidents which may happen to the horse. The contract 
is terminated by the loss of the thing bailed. 

C. To what is the, bailee for hire bound to confine himself? If the 
bailee hire a horse, what is he bound to do? If through his negligence 
the horse is stolen ? If he be robbed of the horse by a highway robber? 
If the bailee hire horses and carriage, and the owner send a coachman ? 

7. If the bailee hire a horse for a particular service, or for a particular 
journey, or for a particular time? If he put the horse into some other 
service, or perform some other journey, or detain the horse beyond the 
time stipulated ? If the horse die, or the thing bailed be lost ? 

17 
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CHAPTER LXXII. 

INNKEEPERS AND THEIR GUESTS. 

1. Pkrsosb entertained at a hotel aa traveller*, I 
deemed guests. If the innkeeper invito a person to 1 
house as a friend, ho does not become a guest, bo as to 
create any responsibility on the part of the innkeeper, be- 
cause lie does not receive him in that capacity. If the 
traveller leave his horse or baggage at an inn, »nd go out 
to dine or lodge with a friend, the rights and liabilities of 
the parties remain tho same ns though the traveller had 
not left the inn. If the gnest leave the hotel, and go to 
another town, iutending to be absent two or three days, 
the same ride applies, so far as relates to the property for 
the care and keeping of which the host is to receive* 
compensation. If property be left at the hotel for which 
the host receives no advantage, and during such absence 
of the guest the property be stolen, the host will not bo 
answerable. If the guest retain his room, bo as to be 
chargeable for it, he may be considered a g l| est, even 
when he leaves at the hotel only inanimate property. 

2. It is not necessary that the property of tho guest be 
pJaeeJ in the special keeping of the host, in order to nuke 
him liable, unless required by statute. The host is re- 
sponsible for the property of his guest committed to hie 



1. Who lire guests 1 If tho innkeeper invite a person to Mb hones at 
a friend, does be become a guest? Why not? If a traveller leave hi* 
horse or baggage at a hotel, and go out to dine? If the gtieet leave the 
hotel, and go to another town, intending to be absent two or three dajat 
If property bo loft nt tho hotel for which the host receives no advantage, 
and during the absence of the guest the property ia stolen t If the 
guest retain his room, bo ns to be chargeable for it? 

2. Is it necessary that the property be placed in the special keeping of 
the host, in order to mnko him liable? When is the host responaTbli 
lor tho property of his gnest committed to b/B care? What il the hot, 
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care, unless the loss of it is caused by — 1. Inevitable acci- 
dent ; 2. The common enemy ; 3. By the neglect or de- 
fault of the gnest. By statute, in most of the States, the 
host is allowed to provide a safe, or other convenient 
place for the safe keeping of money, jewels, or ornaments 
belonging to his guests, and to post a notice to that effect, 
in a conspicuous manner, in the rooms occupied by his 
guests. If such goods arc not deposited therein by the 
guest, he is absolved from all liability for such articles, in 
case of loss by theft or otherwise. The posting of this 
notice is notice to the guest. lie is required to deliver 
his money, jewels, and ornaments to the proprietor of the 
hotel, to be deposited in the safe, if he intend to hold the 
boat liable for their safety. 

3. If a guest deliver his horse to the host, and request 
that it be put to pasture, which is done, if the horse be 
stolen, the host is not responsible. The host is not at 
liberty to refuse to receive a guest, for whom he has ac- 
commodations. If, having room for him, he refuse to re- 
ceive a guest, without reasonable ground for his refusal, 
or on a false pretence that his house is full, he will be 
liable to an action!. If the guest applying for accommo- 
dations is intoxicated, or behave in an indecent manner, 
the host is not bound to receive him. The host does not 
undertake absolutely to receive as guests all persons who 
apply ; but only those who are capable of paying a com- 
pensation adequate to the accommodations provided. He 
has a right to demand payment in advance. 

4. The law gives the host a lien on the baggage of his 



in most of the States, allowed by statute to do ? What notice does he 
pat in the rooms of his guests ? If such goods are not deposited with the 
tost by the guest? 

8. If a guest deliver his horse to the host, and request that it be put 
to pasture t Can the host refuse to receive a guest, tor whom he has ac- 
commodations, without a reasonable cause ? If, having room, he refuse 
to receive a guest, without reasonable grounds for his refusal, or on the 
false pretence that his house is full ? If the guest applying for accom- 
modations be intoxicated, or behave in a disorderly manner ? Whom 
only does the host undertake to receive as guests? When may he de^ 
mand payment? 




■ mnaatfte csawge*. Tfce heat ie obliged to 
r the gaest, aej » mpoawbk for the safety 
re; aa*£ est aosoaatt of that extraordinary lti- 



" jjiea ifrin 411H frr tfr T w ** ~ of kit 

^ of th* Stale*, parties may bo witnesses ft* 
*. la «tWr Staftas ao peraoa k competent to 
fzxm m a case ta which be bat the least pec* 
.-est la all the Stale*, however, in an action 
agiiwl fhi h«T fm 1 Tin haw of baggage, the 
. Fredas a vitaess 10 show the character arte' 
Le property lest, a» far as it is personal baggage. 
He is considered a u a iap et eat witness from the a oue awtf 
of the case, and in order to prevent a failure of justice. 
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CHATTER LXXHI. 



COMMO.V CARRIERS. 



I.vTo constitute a person a common carrier, he most be 
one who, ks a regular business, undertakes, for hire, to 
transport the .goods of such as choose to employ him. 
His employment must be to carry goods generally, for 
any one, so as to imply a public engagement to serve all 
persons alike, on being paid a reasonable reward. The 
practice of carrying, for hire, parcels not belonging to 



4. For what does tlie law give the host a lien on the baggage or good* 
it tin.- gwttt? What is the host obliged todoT For wbat is he respoa- 
■iblo t_ On account of this liability, what does the law give the host T 



of the guest? What is the host obliged to do! For wbat ii 
'" account of this liability, what dots the law give 1 

is the rule of law in some of the States as to parties being 
1 their own behalf! Wbat is the rule in other Staieil 
Wbat in the rule iu all the States when a guest brings an action against 
tlii> host for baggage lost or stolen t Upon what ground f 

1. Who is a common carrier t What most his emplojment be? la 
ahat ore the proprietors of stagocoachea 
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passengers, in a stage-coach) constitutes the proprietors of 
the coach common carriers. 

2. In order to give due security to property, the law 
imposes upon the common carrier the responsibility of 
an insurer. The law makes the common carrier responsi- 
ble in all cases, except where the loss of the property was 
caused — 1. By inevitable accident; 2. By public en- 
emies ; 3. By the act of the owner of the goods. The 
common carrier is responsible for all losses occasioned by 
theft or robbery, on account of the opportunity he has for 
collusion with thieves and robbers, to the injury of com- 
merce. He is entitled to demand a compensation for his 

* services, in proportion to the risk. 

3. Common carriers of passengers are liable, as insurers, 
for the safety of the baggage of the passengers, and 
nothing will relieve them from their liability except the 
causes which will relieve common carriers of goods. 
Common carriers of passengers are not liable to respond 
in damages, in case of accident, if they have done aU that 
human foresight and care could do to insure the safety of 
the jpassengers. The carrier of passengers is not strictly a 
common carrier, in the light of an insurer of the safety 
of the passengers. For the goods and baggage which he 
receives for transportation, he is placed on the footing of 
a common carrier of goods, but he does not absolutely 
warrant the safety of the passengers. The master of a 
vessel comes within the description of a common carrier. 

4. The common carrier stands in the situation of a pub- 
lic servant, and as such is liable to an action for refusing 

2. What responsibility does the law impose on a common carrier ? 
In what cases is he responsible for the loss of property carried by 
him ? On what account is he made responsible for all losses by theft 
or robbery ? What compensation is he entitled to demand ? 

8. For what are common carriers of passengers liable as insurers ? 
What will relieve them from thifl responsibility ? When are common 
carriers of passengers not liable to respond in damages in case of acci- 
dent? Does the carrier of passengers insure the safety of the passengers 
in the light that a common carrier insures the goods he carries ? What 
does he insure ? Within what description does the master of a vessel 
come? 




lo take charge of goods for carriage, if the freight be ten- 
dent! liira, and he has the ability to carry the same. The 
goods must be brought to him at a reasonable time. They 
must be in a suitable condition for transportation. Thcr 
must be of the kind the carrier is accustomed to re- 
ceive for transportation. The liability of the common 
carrier docs not begin until the goods are delivered to 
him. 

f>. Inevitable accident is something that cannot be pre- 
vented by human care, skill, and foresight. A sudden 
pusst of wind, by which a vessel passing a drawbridge ma 
driven against a pier, and overset by the violence of ilie 
shock, was adjudged to be an inevitable accident. So 
where a vessel was floating up the Hudson River against 
a light and variable wind, and being near the shore while 
changing her tack, the wind suddenly failed, in conse- 
quence of which she ran aground and sank ; it was held 
that the sudden failure of the wind was an inevitable ac- 
cident, which could not have been prevented or avoided 
by human care, skill, and foresight, and excused the mis- 
ter from liability. Inevitable accident is sometime} 
termed the act of God, or via divina, or vis major. 

G, The freezing of a river excuses the delay of the com- 
mon carrier by water ; but he is bound to exercise ordi- 
nary care and prudence in anticipating such obstruction. 
lie must, use the proper means to overcome obstructions, 
and exercise due diligence in completing the transporta- 
tion as soon as the obstruction -is removed. In the mean 
time, lie must take vigilant caro of the property. Where 
the injury or loss proceeds directly from natural causes, 



4, In what eitiMtMii doel [lie common cantor standi As eoeh.fct 
irliat Id he liable lo an action ? When must the goods bo brought to 
himl In what condilion I Of what kind? When does his liability 



5. What is inevitable accident? Give the case of a vessel passing a 
drawbridge, (live the case of a vessel beating up the Hudson Biter. 
What is inevitable accident sometimes termed ? 

0. Does the freezing of a river excuse the delay of a common carrier 
by water t What is he bound to exercise 1 In case of snob, obs traction. 
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it cannot be attributed to inevitable accident in an; case 
where it might have been avoided by human prudence 
and foresight. If the goods are destroyed by inevitable 
accident, the owner loses the goods, and the carrier loses 
the compensation for carrying the goods. The question, 
whether the loss or injury was caused by an accident 
which was inevitable, which human care, prudence, and 
foresight could not have avoided, is a question of fact for 
a jury to decide. 

7. The common carrier is responsible for all losses 
caused by fire, except that kindled by lightning, where 
he has no *»owcr to Bave the property after the bolt has 
fallen, and before the goods have been burned. Such de- 
struction of property By lightning is tlie act of God — the 
dm divina, the vis major—an inevitable accident. If the 
country be. invaded by a public enemy, and tbo property 
be seized, the carrier is not liable for the loss. If the 
goods are carried upon the high seas, and are there cap- 
tured by the war-vessels or commissioned privateers of 
the public enemy, the carrier is not responsible. Rioters, 
robbers, thieves, and insurrectionists are not classed aa 
public enemies, so as to release the carrier from responsi- 
bility for injury or destruction of property caused by 
them. Pirates are deemed public enemies, and the carrier 
is not responsible fur losses caused by them. 

8. The owner is not obliged to disclose the nature of 
the goods delivered to the carrier, unless inquiry be made 
by him. If the carrier wishes to ascertain the extent of 

what 1h lie bound to do? Where the injury or Ires proceeds directly 
than natural causes, when can it not be attributed to inevitable accident T 
If the goods ere lost by inevitable accident, who bears the loss of the 
goods ? Who bears the loss of the freight 1 By whom Is the question, 
whether or not an accident is inevitable, determined T 

7. If the loss be by fire ? If It be kindled by lightning ? If it was in 
the power of the carrier to save the property after the bolt had' fallen ? 
What is the destruction of property by lightning termed? If the country 
be invaded by a public enemy, and the property In tho hands of the 
carrier be seized 1 If the goods arc carried in ships, when is the carreer 
excused from responsibility? If it bo destroyed by rioters, rubbers, 
thieves, and insurrectionists? If thopropem lr; destroyed by nimtra : 

8. Is the owner obliged to disclose tho nature of the gOOlM 
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tin', risk assumed by him, lie should inquire of the owner 
at the time the goods are delivered to him for transporta- 
tion. The carrier has a right to demand from the owner 
such information as will enable him to decide on what 
constitutes a fair compensation for his services and risk, 
and the degree of care he ought to bestow in performing 
his trust. If the owner re-fuse To answer, or give a state- 
ment which is false in a material point, tbo carrier will 
nut be responsible for any lo**, unless occasioned by hi* 
negligence or misconduct. The carrier can never exoner- 
ate himself from the consequences of bis own neglect or 
misconduct. 

i). Common carriers may, by a special contract, limit 
their common-law liability, as insurers. If the carrier, 
on ascertaining the nature and character of the good*, 
gives notice to the owner that he will not be responsible 
lor loss or damage to the goods, unless a higher than the 
ordinary rate of insurance he paid for the carriage, be 
receives them on the terms of such notice, which amounts 
to a special contract. He is, however, bound to take 
ordinary care, and exercise ordinary diligence in their 
transportation. Tiie carrier cannot, in general, change hi* 
character as insurer by any act of his own, unless agreed 
to by the other party. The Supreme Court of the United 
States bold, "that the common carrier may, by special 
contract, restrict bis common-law obligations, but that he 
cannot do this by any act of his own. He is in the exer- 
cise of a 6ort of public office, and has public duties to 
perform, from which he should not be permitted to ex- 

lo the carrier? lias the carrier a right to demand snch information T If 
(lie goods nro of great value, has bo a right to demand an additional 
rate of compensation for his additional riikt If the owner refoao to 
answer or give a false statement in a matt-rial point? From what can 
the carrier never exonerate himself V 

0. How may common carriers limit their comtnon-law UabiHtjIM 
insurers? If the carrier, on ascertaining the nature &nd character of ilia 
goods, gives nolico to the owner that he will not l>0 responsible for the 
Koods unless a higher than the ordinary rate of insurance be paid ? What 
is lie still bound to do? Con the carrier change his character as insurer; 
without the consent of the other party ? What does the Supreme Court 
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onerate himself without the assent of the other party. 
This is not to be inferred from a general notice to the 
public, limiting his obligations, which may or may not bo 
assented to. He is bound to receive and carry all the 
goods offered for transportation, subject to all the 
responsibilities incident to his employment, and is liable 
to an action in case of refusal. If any implication is to 
be indulged from the delivery of the goods under a general 
notice, it is as strong that the owner intended to insist 
upon his rights and the duties of the carrier, as ibis that 
he assented to their qualification. The burden of proof 
lies on the carrier, and nothing short of an express stipu- 
lation should be permitted to discharge him from duties 
which the law has annexed to his employment. The ex- 
emption from these duties should not depend upon impli- 
cation or inference, founded on doubtful and conflicting 
evidence, but should be specific and certain, leaving no 
room for controversy between the parties." 

10. The law is settled, that the carrier cannot screen 
himself from liability by a general notice. He cannot, by 
any mere act of his own, limit his responsibility at com- 
mon law. At most, the notice is to be regarded as only a 
proposal of terms, which must bo accepted in order to 
constitute a contract between the parties. Silence is not 
an acceptance of the Herms of such a notice, as it would 
be if the carrier was at liberty to reject or receive the 
goods for carriage. A bill of lading partakes of a two- 
fold character. It is a receipt and a contract. It is a 
receipt for the goods put on board, and a contract to deliver 

of the United States hold on this subject ? In what position is the com- 
mon carrier? Can the consent of the other party bo inferred from a 
general notice ? What does the court say the carrier is bound to do ? 
To what is he subject ? If there is any implication from the delivery of 
the goods under a general notice, what is that implication ? Upon whom 
is the burden of proof to establish a special contract? What alone will 
discharge him from his common-law liability ? Upon what should such 
exemption in no case be founded ? 

10. What rule of law is settled,? As what is the notice at most to 1*3 
regarded ? Is silence on the part of the owner an acceptance ? Of what 
does a bill of lading partake ? In what is it a receipt V In what is it * 

12 
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t Tic same to a certain party at a certain place. So far as 
i* * receipt, it it open to explanation. As a contract, 
cannot lie varied by parol testimony. The freight ia eartii 
f!i the delivery of the cargo at the place of destination. Ji 
freight is due for good* which perish by tlie pw 
tea, during the course of tlie voyage. If the vessel is driren 
by the perils of the sea into an intermediate port, and a 
unable to proceed toiler port of destination, and the goods 
are received at tlie intermediate port by the owner, freight, 
pro rata i/hierii, for eo much of the voyage as has been 
completed, is due for the goods bo received. 

11. Tlie undertaking of the carrier extends to the 
termination of his route, where the goods are marked for 
a more distant termination, and continues until he bu 
delivered them safely to another responsible carrier. The 
carrier is responsible for the acts of all persons employed 
by him to do the work he has undertaken. The carrier's 
liability extends to the delivery of the goods to the con- 
signee; or where such delivery is not to he made, until 
notice of the arrival of the goods is given. The carrier 
may, however, show that it is his usual custom to leave 
goods at his usual stopping-places, in the towns to which 
they arc directed, without notice to the consignee. If 
such custom be shown to be of such long continuance, 
uniformity, and notoriety, as to justify a jury in finding 
that such custom was known to the consignee, the liability 
of the carrier will only extend to the delivery at that 
l>lacc. The vendor, consignor, or his agent, may make a 
demand on the person having the goods in charge, before 
the transit is ended, fur the delivery of goods; or the 
demand may he made on the principal whose servant has 

contract? Is it open tij explanation 1 "Tien is the freight earned? 
When is do freight due ■( If tlie vessel is driven by the perils of the 
sen into an intermediate port, and Is unable to proceed to her port of 
destination 1 

11. If the goods nra to be carried to a point more distant than the 
enrrler'H route extends, to what point daea his undertaking extend t For 
whoso notes is tin: narricr rosponsililo? How long doea the liability of 
the carrier continue 1 What custom may the carrier show? Whan will 
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tbe goods in charge. This is called stoppage in transitu. 
If the demand be made on the principal, it must be made 
at such time, and under such circumstances, that he may, 
with reasonable diligence, prevent the delivery of the 
goods. After such demand or notice, if the carrier or his 
servant deliver the goods to the vendee or consignee, he 
renders himself liable. 

12. The common carrier has a lien on the goods trans- 
ported, for the freight or price of transportation. The lien 
is on the particular goods carried. Where several kinds 
of goods are consigned to one person, a part may bo de- 
livered, and the residue retained for the whole freight. A 
lien on goods and chattels, is the right of one man to 
retain property in his possession belonging to another, 
until certain claims of the party in possession are satisfied. 
The lien ceases, when the possession is relinquished. If 
the property be delivered before the payment of the 
freight, the delivery, if without fraud, is a release of the 
lien. If the carrier be induced to deliver the property to 
the consignee, by a false and fraudulent promise that he 
will pay the freight as soon as the goods are delivered, the 
delivery will not be a waiver of the carrier's lien; but he 
may disaffirm the deliver}', and retake the goods. Tho 
delivery procured by fraud, is void. 

13. As a general rule, where goods have been consigned 
to an individual, the action for the loss or injury of such 
goods must bo commenced by the consignee. If the 

such custom relievo the carrier from liability, after tho delivery at a 
particular place? What demand may the vendor, consignor, or his 
agent make upon the carrier? What is this called? If the demand be 
made on the principal, when and how must it be made ? If, after such 
notice and demand, tho carrier deliver the goods to tho vendee or 
consignee ? 

12. For what has the common carrier a lien on the goods ? On what 
goods? When several kinds of goods are consigned to one person? 
What is a lien ? When docs the lion cease ? If the property be delivered 
before payment of freight? If the carrier be induced to deliver the 
poods by a false and fraudulent promise ? If tho delivery be procured 
by fraud ? 

13. Where goods are consigned, in whom is the right of action, as a gen- 
eral rule, against .the carrier ? If the goods are placed at his absolute dis- 
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goods are placed at his absolute disposal, the legal pre- 
sumption is that he is the owner. There is no positive 
rule which determines who shall boo the common car- 
rier, fur the loss or injury to the goods. The presumption 
of ownership which results from an unqualified consign- 
ment, may he rebutted. The owner of the goods is to 
bring the action. If goods he shipped for the account 
and risk of the consignee, ho paying tho freight, and it is 
so expressed in the invoice and bill of lading, the delivery 
to the currier is a delivery to the consignee, and ho alone 
can bring an action against the carrier. The pn 
the bill of lading, is vested in the consignee. Where 
a merchant orders goods to he sent by a carrier, a de- 
livery to a carrier operates as a delivery to the purchaser. 
The property by delivery vesta in the purchaser, and he 
alone can bring the action. In case the purchaser be- 
comes insolvent, the vendor may stop the goods in tran- 
situ, before they are delivered to the purchaser; and in 
sucn ease, the vendor would have the right of action 
against the carrier. 

14. In an action against a common carrier, it is neees-. 
Bary to show that the defendant is a common carrier; 
that goods were delivered to him for carriage to a speci- 
fied place ; that a competent time has elapsed, and they 
have not been delivered at their place of destination. In 
case of a total loss, when there is no special contract, the 
measure of damages to be recovered is the value of die 
goods at their place of destination, after deducting the 



poeal. what is the legal presumption T b there any positive presumption 
which determines which party shall sub the common carrier T Whit 
presumption may be rebutted ? If the owner can be positively identi- 
fied t If the goods arc shipped for thi« account and risk of the consignee, 
he paring the freight, and it is so expressed in the invoice and bill at 
lading, what is the eflbctof delivery to thecarrier? In whom, by the bill 
of lading, is the property vested ? When a merchant orders goods to be 
sent by a carrier ? Who brings the action against the carrier in this 
case? In case the purchaser becomes insolvent, what may the vendor 
do ? In such case, in whom is the right of action ? 

14. In an action against a common carrier, what is necessary to show t 
In case of a total loss, what Is the measure of damages? If the goods 
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freight. If the goods arc not totally destroyed, the owner 
receives damages in proportion, to the injnry sustained. 
The damages are to be ascertained by reverting to the 
price at which goods of the same class and quality were 
selling in the market, at their place of destination, at the 
time the goods should have arrived. If a total loss, the 
measure of damages is such price. If a partial loss, the 
difference between such price and the value of the goods, 
in their damaged condition, is the measure of damages. 
The freight must be deducted in both cases. 



CHAPTER LXXTV. 

TRANSPORTATION OF STOCK ON RAILROADS. 

1. The transportation of horses, cattle, and other live- 
stock over railroads, has become an important branch of 
business. Such business is generally carried on under a 
special contract, by the terms of which the railroad com- 
pany furnish cars and locomotive power, and the owner 
accompanies the train, and takes the entire charge of the 
stock during the journey. In some cases, the charge is 
made fur the use of the cars and locomotive power only, 
with an express stipulation that the company will not be 
responsible for any alleged' defect iu the carriage, unless 
complaint is made at the time, nor for any damage sus- 
tained in the journey. In such case, the railroad compa- 
nies are treated as common carriers only so far as they 
voluntarily become such. When tho owner himself, or 



1. What has become an important branch of business T Under what 
contract is it generally carried onT What are the terms of the con- 
tract? For what is the charge, in some cases, made 1 With what ex- 
press stipulation 1 How far, in such cases, are railroad companies 
treated as common carrier* T When the owner qccoiuj ■ ■ I ' 
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his servants, accompany their stock, there is not a com- 
plete delivery of the property into the possession of the 
railroad company. 

2. Railroads, in this country, have become common 
carriers of merchandise, and are subject to the provisions 
of the common law applicable to carriers. They mast 
forward goods delivered to them within a reasonable 
time. If there is no cause for delay, the property mast 
be sent forward immediately. They may change their 
common-law liability by special contract. When they 
receive goods under a special contract, their liabilities, 
with a few exceptions, will be regulated by the terms of 
such contract. When cattle or horses are delivered into 
the custody of the company, which has become a common 
carrier of 6uch property, the company is answerable as a 
common carrier, unless it has changed its liability by a 
special contract. If they have made a special contract, 
exonerating them from all damages that may happen, 
they are still liable for all damages resulting to the prop 
erty by their neglect or misconduct. Such contract may 
release them from all losses incurred by running off the 
track, or similar accidents; but it does not release them 
from their own malfeasance, misfeasance, or negligence. 

3. The special contract shifts the burden of proof from 
the company to the owner of the property, and he must 
prove that the loss was occasioned by the misconduct or 
neglect of the company. If it is shown that the company 

and takes the care of it, is there a complete delivery to the possession 
of the company 1 

2. Of what have railroads, in this country, become common camera? 
How soon must they forward goods delivered to them ? If there is no 
special cause for delay ? How may they change their common-law lia- 
bility? When they receive goods under a special contract, by what 
will their liabilities be regulated ? When cattle and horses are delivered 
to a railroad which has become a common carrier of such property, what 
is its liability? If they have made a special contract, exonerating them 
from liability for any damages that may happen, for what damages are 
they still liable ? From what losses will tsuch contract release them, 
and for what will they still be liable ? 

3. On whom is the burden of proof, where there is a special contract T 
If it be shown that the company have disobeyed instructions of the 
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have disobeyed the instructions of the owner, in respect 
to the manner of transportation, the burden of proof then 
lies upon the company, to show that they have not' been 
guilty of negligence, malfeasance, or misfeasance. The 
company, notwithstanding the special contract, is bound 
to provide suitable cars; to guard against improper haz- 
ard and injury to the property; and to obey special in- 
structions of the owner, in reference to the manner of 
transportation. 



CHAPTER LXXV. 

COMMON CARRIERS OF PA99ENGE11S. 

1. A common carrier of passengers is one who holds 
himself out to the public as ready to receive and carry oil 
his route, for hire, all persons who apply for a passage. 
He assumes the character by entering upon the business- 
He enters into an engagement with the public, and is 
bound to serve all who require his services. Tho owners 
of stage-coaches and steamboats, and railroad companies, 
who hold themselves out as common carriers of passen- 
gers, are bound to receive all who require a passage, so 
long as they have room, if there is no legal excuse for a 
refusal. The right of passengers is not an unlimited 
right. It is subject to such regulations as the proprietors 
may prescribe for the due accommodation of passengers, 
and for the proper arrangement of their business. The 
proprietors may consult and provide for their own interest, 

owner in respect to the manner of transportation! What Is the com- 
pany bound to do, notwithstanding their special contract? 

1. Who are common carriers of passengers! How does he aimimo 
tho character t With whom docs he enter into an engagement f What 
ani the owners of stage- coaches, steamboats, and railroad companies, 
who hold themselves out as common carriers, bound to do? Is tho right 
of the passenger an unlimited right? To what is It subject? What 
may the proprietors consult and provide for? If poaseuguts refuse to 
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in managing their business. They are not bound to carry 
passengers 'wio refuse to obey their reasonable regula- 
tions. They are bot bound to carry those who arc guilty 
of gross and vulgar habits of conduct, or who disturb the 
other passengers, or whose character is dissolute or sus- 
picious. They are not bound to carry passengers whose 
object is to interfere with the interests or patronage of 
the proprietors, bo as to make their business less lucrative. 
They are not bound to receive into their conveyance per- 
sons who are intoxicated, or who would disturb the peace 
of the company. 

2. The passenger has a right to the presumption that 
he is engaged in his lawful calling, and he cannot be sub- 
jected to an inquisition into his private affairs. Before 
he can be rejected, there must appear against him some 
good and valid reason for his exclusion. The reason must 
be sufficient to deprive him of the right which he holds in 
common with all other men. If a person violate the 
reasonable rules of a railroad company, he may be ex- 
cluded from the -depot. In order to secure the quiet and 
safety of travellers, the proprietors of stages, steamboats, 
railroads, and hotels are invested with the right of pre- 
serving peace and order in the conveyances and grounds 
used by them in the transaction of their business. This 
right may he enforced by the exercise of a reasonable and 
proper authority, reposed in them by law. 

3. The common carrier of passengers, like the common 
carrier of goods, has a right to demand payment of fare 

obey their reasonable regulations? If they are guilty of groat and 
vulgar habits of conduct? If they disturb the other poseengerat If 
their character is dissolute or suspicious! If the passenger's object b 
lo interfere with the patronage of the carrier? If the applicant be 
intoxicated, or would disturb the peace of the passengers V 

2. To what presumption has the passenger a right? To what can he 
not be subjected 1 Before he can bo rejected, what must appear again* 
him ? For what must the reason be sufficient ? If a person violate toe 
reasonable rales of tbe company? In order to secure the quiet and 
safety of travellers, with what right are the proprietors of stage-coachoa, 
steamboats, and railroads Invested? How may this right be enforced? 

3. When may the carrier of passengers demand his fare? If the pas- 
senger, at the time of engaging his passage, pay his whole fore, and he I" 
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in advance, as a condition precedent to receiving any per- 
son as a passenger. If at tbe time of engaging bis seat in 
the stage-coach, the passenger pays his fare for the entire 
journey, the proprietor cannot dispose of his seat to 
another, even if he is not present when the stage starts, 
for the passenger may take his seat at any stage of the 
journey he thinks proper. , But if he paid only p part of 
his fare, and is not ready at the time the stage starts, the 
proprietor may fill his place. The passenger's fare covers 
and includes a compensation for the conveyance of the 
baggage. Under the term baggage is included the ordi- 
nary wearing-apparel usually carried by travellers. It 
does not include merchandise, nor a larger sum of money 
than is necessary for his journey. It may include articles 
of ornament and use, such as a watch ; and articles of 
amusement, such as a gun or fishing-tackle. 

4. A check is affixed to each parcel of baggage de- 
livered to a railroad corporation for transportation, and 
a duplicate thereof delivered to the owner. If upon pro- 
ducing the check at the place of destination, the baggage 
is not delivered to the passenger, he may maintain an 
action against the company for such baggage, and may 
he a witness in his own behalf to prove the contents and 
value of the baggage. When a passenger refuses to pay 
his fare, it is lawful for the conductor to put him and his 
baggage out of the cars, using no unnecessary force, at 
any usual stopping-place, or near any dwelling-house, on 
stopping the train. 

5. A ticket is usually delivered to passengers on pay- 



not ready to leave when the stage starts, can his seat be filled by another ? 
If the passenger pay only a part of the fare Y What does the passenger's 
fare cover and include 1 What is included in the term baggage 1 Does 
ii include merchandise ? What sum of money does it include ? What 
articles of ornament V What articles of amusement ? 

4. What is affixed to each ]>arcel of baggage delivered to railroad cor- 
porations for transportation 1 What is delivered to the owner of the bag- 
gage f If upon presenting the check at the place of destination the bag- 
gage is not delivered? tor what purpose may he be a witness in his 
own behalf? If a passenger refuse to pay his fare, what may the con- 
ductor do ? At what place If 

18 12* 
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mc-nt of faro, to be surrendered when called for. TIu* 
ticket is a species of special contract, usually surrendered 
near tlio end of tbe route. " For this day only" is some- 
times printed upon it. When bo limited by express terms, 
it is not good on any other day. If such ticket is pre- 
sented on any other day, it may be rejected as vnlrjcleai 
and if tlio passenger refuse to pay his fare, he may be re- 
moved from the train. If the passenger engage a scat in 
a stage-coach for any particular day, bo is entitled to hit 
teat on that day and no other. If the fare is not paid in 
advance, the carrier has a lien on the passenger's baggage 
for the fare. He may retain the baggage, but he i. ■■: 
detain the passenger. 

(!. The carrier of passengers is required to exercise ux- 
traordinary care, skill, and foresight, to secure tbe safety 
of his passengers. He is liable for the acts and ombBioM 
of all persons employed by him 'within the scope of their 
employment. They are bound to exercise the same de- 
gree of care, skill, and foresight that the master is bound 
to exercise. If an injury result from tbe overturning of 
a stage, the true inquiry is, whether the injury lias beet 
caused by the want of that utmost care and diligence in 
the carrier and his servants which the law requires. Eri- 
dence which shows the want of such care and diligence b 
sufficient to establish the liability of the carrier. The car 
rier of passengers is bouud to provide safe vehicles for the 
transportation of passengers; and in case of an injury, it 
lies with him to show that his coach was as sound and 



5, What is usually delivered lo each passenger on [invment of tutt 
What is tlio nature of this contract? Whereto be surrendered t If 
given '■ for ibis day only," !■ It good for any olher day ? If such tiefcn 
be presented on any other day? If tlio |Huwengai refuse to pay his tut' 
If a passenger engage a feat in a stage-coach on any particular day! V 
the lure is not paid in udvnnro, what lien has the carrier ! Cin ha «• 
lain tin 1 ba^-a^eY l'an li<> detain tin 1 paspengerY 

B. What is 1 1 l >- eatt-iiT <jI' cussi-ngi-ir. r. qui ml !<■ exercise? For whca» 
arts and omissions is he liable? What are hia eroployota bound « 
do? If an injury result from tlie uvcriiiriiin^ of a ttngi', what is tiie 
true inquiry 1 II the evidence allows a waul of such cam and diligence' 
What is tbe carrier of passengers bound to provide? If an injury o& 
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good as could be made, and that it was free from defects 
of every kind. The proprietor of a coach is liable for all 
defects in his vehicle, which can be seen at the time of 
construction, as well as for such as may exist afterwards.. 
He is liable, when the injury has been occasioned by an 
original defect of construction, which cannot be seen with- 
out taking off the iron from the wood-work of the axletree. 
There is an implied warranty on the part of the carrier of 
passengers that the coaches used by him are 6afe and suffi- 
cient for the journey. If the harness fails, or the coach is 
broken or overturned, negligence is always implied on the 
part of the carrier. To release himself from responsibility, 
he must rebut this presumption. He must show that the 
accident was such as could not be anticipated or provided 
against by human skill and foresight. 

7. Railroad companies are under the 6atne obligation to 
provide safe and secure cars, with engines and machinery 
in perfect order. Any defect in these is negligence on 
the part of the carrier. As rail-cars and steamboats take 
the place of stage coaches, they are placed on the same 
footing. There is no difference in the care and diligence 
required on the part of railroad companies and the pro- 
prietors of 6tage coaches. When a collision of two trains 
happens on the same road, there is a strong presumption 
that the company has been guilty of a want of due care, 
either in the construction of their road or in running 
their trains upon it. The company is bound to keep the 

can, with whom does it lay to show that the coach was free from defects ? 
For what defects in his vehicle is the proprietor of a stage-coach liable ? 
If the injury was caused by an original defect of construction, which can- 
not bo seen without taking off the iron from the wood- work of the axle- 
tree ? What is the implied warranty on the part of the carrier of pas- 
sengers, as to the coach used by him ? If the harness fails, or the coach 
is broken or overturned, what is always implied on the part of the car- 
rier? What must he do to release himself from responsibility ? What 
must he show? 

7. Under what obligations are railroad companies, as to cars and en- 
gines ? If there is any defect in these V Of what do rail-cars and steam- 
boats take the place ? Is there any difference in the degree of care, skill, 
and diligence required on the part of railroad companies and proprietors 
of stage-coaches ? When a collision of two trains happens on the Banio 
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road in pood repair and running order. In an action 
against the carrier of passengers, the jury are to find from 
positive evidence — 1. That the injury complained of was 
caused solely by the negligence and want of care of the 
defendant or his servants; 3. That no fanlt of the plain- 
titf contributed to prodnce the injury. 

8. By the printed regulations of most of the railroad 
companies, passengers are forbidden to stand on the plat- 
form, or to ride in the baggage-car. If an accident hap- 
pens through the disobedience of this rule, tbo carrier is 
not liable. Hut if a collision occurs, and each passenger 
is injured by such collision, and his riding in the baijirage- 
car did not contribute to produce the injury, the company 
is liable. When a passenger is injured by the fault of so 
agent or servant of tho company, the company is liable; 
but if a servant is injured through the fault of a fellow- 
servant, the company is not responsible. If the injury to 
the servant can be traced to the negligence or misconduct 
of the company, the company is liable. 



CHAPTER 1XXVI. 



THE LAW OF THE ROAD. 



1. It is the duty of the carrier of passengers, and of all 

other travellers upon the highways, to observe the estab- 
lished usage or law of the road, in passing other teams. 

road, of what is there a strong presumption * What is the duty of the 
company, us 1o tin- roadY In an not inn Against the carrier of pms-vngen, 
what aro the jury tu find (mm ]x.«iiivo cvidoncoT 

». What an' ]miwii^.:rs forhiiiili-n, by tlio printed regulationa ot ibQ- 
rnnd companion, to doY If an accident happen, through d isobc-dienoe u 
tliifl rulu 7 If a collision occur, and mu'h [iiu~"ii;. r 'r is injured h y each 
collision, and his riding in I hi; baggage-car, or cm tho platform, did not 
c- in tribute ti) produce tin- injury T When a passenger is injured by the 
fanlt of a servant of a company V If a servant is injured through the 
iault of a Hlow-eervantY If the injury to the servant can be traced to 
tin- ncjliyi.-uoj or iiiUcouduct <>i the ot ' 
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In England, the custom is to keep to the left, in passing. 
In the United States, the custom is to keep to the right, in 
passing. At common law, if a carriage coming in any 
direction leave sufficient room for any other carriage to 
pass on their proper side of the way, it is a sufficient com- 
pliance with the law of the road. By the statutes of 
several of the States, whenever any persons travelling 
with any carriage or other conveyance 6hall meet on 
any turnpike-road or public highway, the persons so meet- 
ing 6hall seasonably turn their carriages to the right of 
the centre of the road, so as to permit such carriages to 
pass without interference or interruption. Each party is 
to keep to the right of the centre of the road, although it 
may be more difficult for one party to turn out than for 
the other. This rule is strictly enforced. 

S. It is not the centre of the smooth or most travelled 
p<art of the road which is the dividing line, but the centre 
of the worked part, although the whole of the smooth or 
most travelled part may be upon one side of that centre. 
"Where the road is clear, the traveller may go on either 
side he chooses. Where parties on the road meet sud- 
denly, and a collision ensues, the party driving on the 
wrong side of the road must answer for the damages, un- 
less the other party, by the want of ordinary care, con- 
tributed to produce the injury. If the party injured did 
not exercise ordinary care, and yet did not, by the want 
of it, contribute to produce the injury, he may recover. 

8. A carriage passing a foot-passenger may go on either 
side of the road. A foot-passenger has a right to cross 

1. What is the duty of the carrier of passengers, and of all other 
travellers upon the highway ? What is the custom in England ? What 
is the custom in the U nited States ? What is a sufficient compliance 
with the law of the road, according to the common law? What is the 
statute law on this subject, in most of the States ? To the right of what 
part of the road is each party to keep ? Is this rule strictly enforced ? 

2. What part of the road is meant by the centre ? Where the road is 
clear, on which side may the traveller go? Where parties on the road 
meet suddenly, and a collision ensues, and one party is driving on tho 
wrong side of the road ? If the party injured diet not exercise ordinary 
care, and yet did not, by the want of it, contribute to produce the injury ? 





the carriage-road, and a person driving a carriage on it i» 
liable to an action if be does not avoid driving against 
liini. If the person driving the carriage cannot avoid 
driving against the foot-passenger, because bis rone broke, 
that will be no defence, for be is bound to have a haroes* 
of sufficient strength. Where a child, of such tender age 
as not to possess sufficient discretion to avoid danger, a 
permitted by his parents to be in a public highway, with- 
out any one to guard him, and is there run over by» 
traveller and injured, no action can be maintained against 
the traveller, unless the injury arose from culpable negli- 
gence on the part of the traveller. 

4. When boats meet on eanab, it is the duty of the 
master of each to turn his boat to the right hand, so as to 
be wholly on the right side of the centre of the canal. 
Ttiis is substantially the law of the road, and in case of 
collision the right of action depends upon the same prin- 
ciples. If both parties are equally in the wrong, neither 
can maintain an action against the other. There is no 
legal injury, where the loss is the result of the common 
fault of both parlies. 

5. The carrier of passengers is bound to observe his ad- 
vertised regulations in respect to stopping for refresh- 
ments, rest, or other purposes on the way. The passenger 
is presumed to take his passage with an understanding, 
from which the law implies an agreement, entitling biro 
to the accommodations offered. 

3. If a carriage pas's'* a finil-pawiigfr'i What ri^ht has the foot- 
passenger t \Vhi-u is ilii- p^rsori driving n fan-insi* lis.blo to an acnoo 
by a nut-passenger 1 If his ratal break ? If a. child nf auch tender igf 
ax not lo possess fcullkii nt caini.iu or discreli'in to avoid iluiiper, ia per- 
mitted by kin parents to be in a public highway, without any one to 
puiird him, mid is there run over by a traveller? 

4. When boats meet on n. canal, what is the duty of the master of 
etch? What law h this, snbatantlaUy 1 In cue of collision, in which 
U the right of action '[ If both are equally ta the wrong* When ii 
there no legal injury V 

5. What is :he currier of passengcra liounil to observe? With what 
understanding is the passenger \>r> ■siniied to toko his p 
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CHAPTER LXXVII. 

TRAVEL ON THE HIGHWAY OF NATIONS. 

1. The general duty of the master of a vessel is to ex- 
ercise due skill, care, and diligence in the navigation of 
his vessel. He is to hang out a light of warning, where 
that is the most appropriate. lie must follow the recog- 
nized mode of exercising the requisite care. He is bound 
to keep a vigilant look-out, and to use all proper precau- 
tion to avoid and prevent accident. 

2. When two vessels are approaching each other, the 
one which is sailing before the wind, must get out of the 
•way of the one sailing against it. When two vessels are 
sailing before the wind, having the wind equally free, 
and the power of readily controlling their vessels, when 
they approach each other, the vessel on the larboard tack 
must give way. The larboard is the left-hand side of the 
ship when a person stands with his face towards the prow. 
The opposite side is called the starboard side. The vessel 
to windward is to keep away, when both are going the 
same course in a narrow channel, and there is danger of 
collision. Steam -vessels are bound to keep out of the 
way of sailing-vessels. 

3. The first law which is applicable to all cases, and 
tinder all circumstances, is that every vessel shall keep 
clear of every other vessel, where she has the power to do 



1. What is the general duty of the master of a vessel? What lights 
is he to hang out V What is he to follow ? What is he bound to do Y 

2. When two vessels are sailing towards each other, one before the 
wind, and the other against it ? When two vessels are sailing before 
the wind, having the wind equally free? What is the larboard tack? 
What is the opposite side called 1 When two vessels are going the same 
course in a narrow channel, and there is danger of collision t What is 
the rule as to steam-vessels ? 

3. What is the first law, applicable to all cases and under all circum- 
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so, notwithstanding the other may have taken a course 
nut conformable to established usage. We can scarcely 
imagine a case in which it would be justifiable to per- 
sist in a course after it had become evident that a colli- 
sion would ensue, if by changing snob course tt collision 
would be avoided. Tftf janges of the sea, which have 
grown up like the common law, and been from time to 
time recognized by the courts, must be observed by all 
nautical men a3 rules of authority. Whether 
in the adjudicated caw,'*, or resting merely on oral tradi- 
tion, the violation of them is evidence of a want of good 
seamanship, raising a presumption against the vessel vio- 
lating the usage. 

4. The Trinity House regulations are of authority, u 
recognizing the existing law of usage and custom. Tha 
decision of a court is higher evidence, but still only the 
evidence of what the law is. An accidental collision may 
happen without blame to either party, as when the colli- 
sion occurs in a violent storm. In that case, the loss must 
he borne by the party on whom it happens to fall. A col- 
lision may happen where both parties are to blame, as 
where there has been a want of due diligence on both 
sides. According to the English and American deci- 
sions, if there he fault or want of care on both sides, or if 
both sides be without fault, neither party can recover 
against the other. By the Roman law, the loss would 
be apportioned between the parties. The collision may 
happen by the misconduct of the party injured. The 
party upon whom the loss falls, must bear the loss. It 

stances? When is it never justifiable to persist in a course? Watt 
must be observed by all nautical men, as rules of authority} Whether 
these usages are recognized j n adjudicated cases, or rest merely on oral 
tradition, of what is the violation of them evidence? 

4. WUut do the Trinity Hauso regulation* recognize? Of what art 
the decisions of courts evidence 1 Can a collision happen without the 
fault of either? In this esse, who sustains the loss? If both parties are 
chargeable, with blame, or both are innocent, who ore liable In England 
and America? What was the Roman law in such cases? It the colli- 
►Ion happened by the misconduct of the party injured ? If the collisioa 
happened through the fault of the vessel uninjured t 
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may be the fault of the vessel uninjured. In this case, 
the injured party may recover damages from the other 
party. 

5. It is the duty of the master of the vessel to take care 
that the vessel be " tight, staunch, and seaworthy" at the 
commencement of each voyage ; that she be appropriately 
furnished with tackle and apparel necessary for her safe 
navigation. He must sail at the time appointed, and in 
the manner approved by skilful navigators. He must 
pursue the direct course of the voyage, without deviation. 
He must, as far as possible, bring his vessel through the 
perils of the sea safely into port. 

6. For the proper discharge of his difficult duties, it is 
necessary that the master be a person of experience and 
practical skill in the art of navigation ; that he possess 
the intellectual and moral power of commanding and 
governing his vessel ; that he be clothed with authority 
to meet and cope with the dangerous vicissitudes of the 
voyage, to the best advantage. For this purpose, while 
at sea, he has something like a dictatorial and autocratic 
power in the government of passengers, as well as crew, 
to the end that he may properly control the movements 
of the vessel. 



5, What is the first duty of the master of a vessel ? With what mast 
the vessel be furnished? When should he sail? In what manner? 
What course must he pursue ? Through what must he bring his vessel 
safely? 

6. For the purpose of discharging his difficult duties, what knowledge 
must the master possess? What intellectual and moral power? With 
what authority is he clothed ? What doos his power, while at sea, over 
the passengers and crew, resemble ? For what purpose ? 



/ 
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CHAPTER LXXV1II. 

MARINE INSURANCE. 

1. I.V3i:rance is a contract whereby one party, for i 
.Mi i minted consideration, undertakes to indemnify another 
party in case of loss by certain risks. The parly under- 
taking to make the indemnity, is called the insurer, or 
underwriter. The party indemnified, is called the is- 
surd. The stipulated consideration, is called the pet- 
mium. The written contract, is called the policy of «• 
surujic. There are three kinds of insurance— -fin, lift, 
and Marine insurance. The contract of fire insurance, is 
one by which the insurers undertake to indemnify the in- 
sured in case of loss or damage by fire to the property 
covered by the policy, during a prescribed period of 
time. The contract of life insurance, is one by which the 
insurers undertake to indemnify the insured in case of the 
death of the party whose life is the object of insurance, 
during a prescribed period of time. The contract of 
marine insurance, is one by which the insurers undertake 
to indemnify the insured in case of loss, by the perils of 
the sea, to the property covered by the policy, during a 
prescribed period of time. 

2. The principle of insurance may be thus stated: If 
one house in every hundred be annually destroyed by 
fire, the probability of loss will be one per cent. If, 
therefore, a party wishes to get a house insured, he ought 

1. What is insurance? What ia the party undertaking to make tba 
indemnity called? The; party indemnified? What is tho stipulated 
consi duration called ? What is thn written contract called ? How many 
binds of insurance am theru '.' What is the contract of fire insnranca! 
What is the contract of life insurance ? What is the contract of marine 
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to pay an annual premium of one per cent on the 
amount insured, in addition to such sum as may be re- 
quired to compensate the insurer for his trouble, and 
leave him a fair profit. Insurances are generally under- 
taken by insurance companies. The richest and most 
abundant sources from which the law of insurance, as 
it now exists, is derived, are the adjudged cases in the 
reported decisions of the courts of common law in the 
United States and in England. 

3. Marine insurance companies generally insure on the 
representations of the insured. The most perfect good 
faith is required in the contract. If the insured make 
false representations to the company, in order to procure 
an insurance on better terms, it will avoid the contract, 
though the loss may arise from causes unconnected with 
the misrepresentations. If there is any concealment on 
the part of the insured, even if the concealment happen 
through mistake, neglect, or accident, without any fraudu- 
lent intention, it will avoid the contract, for the reason 
that the insurer was not the less deceived. All persons 
may be insured, whether citizens or foreigners, except 
alien enemies. A marine policy may be made to some 
particular individual, or "for whom it may concern." 

4. The thing insured must be actually exposed to the 
risk, and the insurer must receive an equivalent for the 
chances of loss. Whatever may be liable to injury by the 
perils of the sea, either in whole or in part, may be insured. 
Those who have a qualified property, as well as those who 
have an absolute property, are at liberty to insure it. The 
mortgagor and mortgagee have each an insurable interest. 

whom are insurances generally undertaken ? What are the sources from 
which the law of insurance is derived ? 

8. On what representations do marine insurance companies insure? 
What is required in the contract ? If the insured make false representa- 
tions to the company, in order to procure insurance on better terms ? If 
there is any concealment on the part of the insured ? Who may bo in- 
gored ? To whom may a marine policy be made ? 

4u To what must the thing insured be exposed? What must the in- 
surer receive? What may be the subject of marine insurance? If a 
person has a qualified property only? If there be a mortgagor and 
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Tlie insurer has an insurable interest, and may reinsure 
against the same risk. Tho insured may make & second 
or double insurance on the same risk, and in case of loss 
may sne on both policies. Tho insurers on tho different 
policies arc bound to contribute ratably towards the 
loss, unless a clause is introduced in the policy, mak- 
ing the insurers responsible iu the order of their in- 
surance. 

5. There is an implied agreement in every contract of 
marine insurance, on the part of the insured, that the Teasel 
is seaworthy at the commencement of the voyage; that 
the voyage shall not bo changed without the consent of 
the underwriters; and that tho vessel shall be employed 
and navigated with reasonable- skill, and according to law. 
By seaworthiness, is meant the ability of the ship to make 
a voyage with probable success and safety. There is an 
implied agreement on the part of tho insured, that at the 
commencement of the voyage, the ship is tight, staunch, 
and strong, properly manned, provided with stores, and in 
all respects tit for the intended voyage. This implied sea- 
worthiness relates only to tho commencement of the 
voyage. If she sail without a competent number of hands 
to navigate her; or if she be suffered to sail in a river, 
channel, or other place of difficult navigation, without a 
pilot properly qualified, the underwriters will be dis- 
charged from liability. Whether or not the vessel was 
seaworthy when she sailed, is a question of fact for the 
jury. 



Line risk t In case of 
Ion, which is liable? What are tho innnrers on the different policial 
bound to do? 

5. What implied agreement is there in every policy of marine insurance, 
on the part of tho insured? What is meant by seaworthiness? What 
is the implied agreement, on the part of the insured, as to the condition 
of the vessel at tho commencement of the voyage ? If she sail without a 
sufficient number of hands to navigate her T If she Ball in a narrow 
channel, or other place of difficult navigation, without a pilot property 
qualified! By whom is the question whether the vessel was Beaworthj 
or not when she sailed, to be determined 1 
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6. The vessel must have her proper documents, to prove 
her nationality. She must be employed in a lawful voy- 
age, according to the law of nations, municipal law, and 
particular treaties between the country to which she 
belongs and other States. The voyage is from the port 
of departure to the port of final destination. None but a 
lawful voyage can be insured. If the voyage were illegal, 
the insurance is void, whether the insurers were informed 
of the illegality or not. 

7. By the voyage is meant the regular and customary 
track from the port of departure to the port of destina- 
tion. A deviation from the voyage, unless justifiable, 
will discharge the underwriters. A deviation from the 
voyage is — 1. A voluntary departure, without necessity 
or reasonable cause, from the regular and usual course of 
the voyage insured ; 2. Remaining at a place where the 
ship is allowed to touch, longer than necessary ; 3. Doing 
there what the insured is not authorized to do, as remain- 
ing' to trade where she is allowed only to touch ; 4. Cap- 
tured and released, and remaining in port to trade. A 
deviation may be justified — 1. By stress of weather; 2. 
By want of necessary repairs ; 3. For the purpose of ren- 
dering succor to a ship in distress, with the object of sav- 
ing life, but hot of saving property ; 4. For the purpose 
of avoiding capture or detention, when there is sufficient 
danger; 5. By the inability of the captain and crew to 
navigate the ship in safety, from sickness, death, or other 
cause ; but this inability must not arise from the neglect 
or mismanagement of the owners or master ; 6. When 
the captain departs from his course by compulsion, on ac- 
count of the mutiny of the crew. The liability of the 
underwriters ceases at the time of the deviation. If a 

6. What documents must the vessel have? How must she be em- 
ployed ? What is the voyage ? What voyage only can be insured ? If 
the voyage were illegal ? 

7. On what track is the voyage ? What is the effect of a deviation 
from the voyage, if not justifiable ? What is a deviation from the voy- 
age? By what may a deviation be justified? When does the liability 
of the underwriters cease ? If a loss occurred before ? If after the do- 
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loss occurs before, the; 1 are responsible. If after, they 
are not. If tlicre be an unnecessary deviation, llie under 
writers arc entitled to retain the whole premium. The 
slightest unauthorized deviation changes the voyage. 

8. The risks usually insured against are those occasioned 
by storm, shipwreck, jettison, prize, pillage, fire, war, re- 
prisal, detention by foreign governments, collision at tea, 
whether resulting from accident or ncgh'gence. These an 
called perils of the soa. The insurer may by a special 
contract limit hia responsibility to enumerated risks. No 
one is permitted to protect himself by insurance — L 
Against a loss or damage resulting from his own fault; 3. 
Against perils of the sea in a voyage prohibited by law; 
3. Against risks excluded by the usual memorandum 
contained in the policy. In marine insurance, tbo acci- 
dent must have happened at sea, nnlcss the policy includes 
other risks. The commencement and end of the risk de- 
pends upon the words of the policy. The policy may be 
on the voyage out, or on tho voyage in, or on any part of 
the voyage, or for a limited time, or from port to port. 
When the vessel baa left her mooringa, in complete readi- 
ness for sea, and the master has an actual intention of 
proceeding, she is at sea, or on her passage, within the' 
meaning of the policy. The vessel moving ont into the 
river has not necessarily sailed on her voyage. The in- 
tention of sailing decides the point. The voyage docs not 
end until the vessel drops her anchor, or is moored. 

9. The policy must be in writing. The names of the 
parties, insurer and insured, should be inserted. The 



8. What are noma of the riska usually in 
tin-He rinks called ? To what may the insun 
How* Against what ia no one permitted t 
r.nci:? Where must the accident happen, in 
what docs tlii! e/iimncni-enirnt &ud end of ilir 
may the policy be? When is a vessel at se; 
vi*w-l mnve out into the river? What moat 
dooE the voyage end? 

9. Must lue policy be in writing ? What 



a the pre- 

sured against? What an 
•T limit hie responsibility I 
a protect himself by lnaor- 

marino insurance? Upon 
i risk depend ? Upon what 
a, or on her voyage T IT a 

decide the point 1 Whan 

names most be inserted! 
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policy must contain the name of the vessel insured, and 
the name of the vessel containing the goods insured. If 
one vessel is named, and the goods are sent by another, 
the policy will not cover them. The voyage must be 
fully described, the time and place at which the risk is to 
begin, the place of the vessel's departure and her destina- 
tion, the time when the risk commences and ends, whether 
the insurance be upon the goods or the vessel. The 
policy must 6tate all the ports and harbors the vessel is 
allowed to enter, and load and unload, and the subject of 
the insurance, whatever it may be. The accidents against 
which the insurer undertakes to indemnify the insured are 
distinctly enumerated in the policy. No evidence can be 
given of any loss, unless it be the immediate consequence 
of 6ome peril insured against. 

10. Barratry is fraudulent conduct on the part of the 
master of the vessel, in his character of master, or of the 
marines, to the injury of the owner of the vessel or cargo, 
and without his consent. This is one of the risks usually 
insured against. Abandonment is the act by which the 
insured relinquishes to the insurer all the property in the 
thing insured. The abandonment, when legally made, 
transfers from the insured to the insurer the property in 
the thing insured, and obliges him to pay the insured 
what he promised to pay by the contract of insurance. 
No particular form is required, nor need it be in writing; 
but the abandonment must be explicit and absolute, and 
must set forth the reasons upon which it is founded. It 
must also be made in a reasonable time after the loss. It 
may be made in the following cases: 1. Where there is 
a total loss ; 2. Where the voyage is lost, or not worth 
pursuing, by reason of the perils insured against ; 3. If 

Most the name of the vessel be inserted ? If one vessel is named, and 
the goods are sent by another ? What must be described as to the voy- 
age ¥ What intermediate ports must be mentioned ? As to the enu- 
meration of the accidents insured against ? 

10. What is barratry ? Is this one of the risks insured against ? What 
is abandonment ¥ What is the effect of abandonment ¥ Is any particu- 
lar form of abandonment necessary ? What must it be, and what must 
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the cargo be eo damaged as to bo of little value; 4. 
Where the salvage U very high, and the insurer will not 
engage to bear it; 5. If what h saved is of less valno 
than the freight ; 6. Where the damage exceeds out-half 
of the value of the goods insured; 7. Where tho prop- 
erty is captured) or detained by an indefinite embargo. 
When a loss has occurred, tho damages must be ascer- 
tained, so that a settlement may be made. This is done 
by adjustment. 

11. An interest policy is where the insured has a sub- 
stantial interest in the thing insured. A wager policy ii 
futinded on an ideal risk, where the insured has no interest 
in the thing insured. These policies are unlawful. The 
policy itself is the contract between the parties. What- 
ever proposals are made between the parties, prior to the 
issuing of the policy, they are considered as waived, if 
not inserted in the policy, or contained in a memorandum 
annexed to it. If from mistake the policy has been so 
framed that it does not correspond with the original agree- 
ment between the parties, the error may be corrected by 
a court of equity. Although parol evidence ia not ad- 
missible to contradict or modify, it is admissible to M- 
plain what is doubtful. 

it set forth! When? In what cases may it be made* When a bm 
occurs, how are the damwta ascertained ) 

II. What id on latent)! pcHerT What is a wager policy? M 
policies are unlawful) What ia the contract between tho parties! 
When proposals are made, but not entered in the policy, how axe they 
considered? If, from mistake, the policy does nut ooraafxnd with the 
original agreement ) For what purpose ia parol evidence inadmissible T 
For what purpose admissible .' 
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CHAPTER LXXIX. 

FIRE INSURANCE. 

1. In commercial towns, actions on mere agreements to 
insure, whether against lire or against the perils of the 
sea, are not uncommon. They are always sustained when- 
ever it appears that the terms of agreement have been 
fnlly settled by the concurrent assent of the parties, so 
that nothing remains to be done but to deliver the policy. 
Mere receipts for premiums are very common in the city 
of New York, and such insurance is effected in the first 
instance by means of such receipts. The design of them 
is to give immediate effect to the insurance, or to supply 
the place of a formal policy until one can be prepared. 
A receipt of this kind is signed by the president or secre- 
tary of the company, and it constitutes, in equity, a valid 
insurance, and in law a valid agreement to insure. In 
order to complete the contract of insurance, the minds of 
the parties must have met. An offer of insurance made 
by one party to the other by letter, imposes no obligation 
upon him who makes it, until it is accepted. The doctrine 
seems to be well settled in this country, that the accept* 
ance of a written proposal for insurance consummates the 
bargain, provided the offer is pending at the time of its 
acceptance. 

2. Where the proposition is by letter, the usual mode 
of acceptance is by sending a letter announcing such ac~ 

1. Can an action be sustained on an agreement to insure ? When are 
such actions sustained ? What are. very common in the city of New 
York? What is the design of these receipts? By whom are they 
signed? What does this receipt constitute in equity? What does it 
constitute in law ? What is necessary to complete the contract of insur- 
ance ? Is the offer of insurance by letter binding, until accepted ? What 
consummates Such bargain ? 

2. When the proposition is by letter, what is the usual mode of accept- 

19 13 
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ceptnncc. Where the offer is made by a messenger, the 
Acceptance returned by the messenger, or sent by another, 
is sufficient. A determination to accept, communicated, 
or put in a proper way to be communicated to the party 
making the offer, would doubtless complete the contract. 
A letter written would not be an acceptance, bo long as it 
remained in the possession or under the control of the 
writer. An acceptance is the distinct act of one party to 
the contract, as much as the offer is of the other. In all 
cases of contracts entered into by parties at a distance by 
correspondence, it is not possible that both should have a 
knowledge of it at the moment it became complete. Tail 
can only exist where both parties are present. 

3. In all cases of Are insurance, the insured must hire 
an interest in the thing insured at the time of tlic insar- 
anee, and at the time of the loss. A mortgagor and mort- 
gagee may both insure the same building. "Where tbe 
mortgagee insures solely on his own account, it is but sn 
insurance on his debt ; and if his debt is afterwards paid 
or extinguished, the policy ceases to have any operation. 
If the premises are subsequently destroyed by fire, he has 
no right to recover, for he has sustained no damage. Tbe 
mortgagor cannot take advantage of the policy, for he lui 
no interest therein. If the premises are destroyed by fire 
before any payment of the mortgage, tbe insurers are 
bound to pay the amount of the debt to the mortgagee, if 
it does not exceed the insurance. Upon such payment 
the insurers are entitled to an assignment of the debt 
from the mortgagee, and they may recover the same from 



Slice? If tilt? offer bo made by a messenger? If a, letter be writtai 
but retained by the writer? Is the acceptance a distinct act of oo» 
party? When a contract ti entered Into at a distance, what is not poanbtel 
3. In fire insurance, when muKt the insured have nil interest in tin 
property insured? What two parties may insure the same bnildirj! 
if the mortgagee insure solely ihn Ida own account 1 If his debt is «ft«- 
wnrda paid or extinguished ? If the premises are subsequently destrojsd 
by fire? Can the m>ir!i;ii;, r or tiikr uilvaricijri- of the policy ': If the prom- 
ises uro dost roved by tire before the morlgu^e is jinid ? Upon each ["J- 
me-nt. to what are the insurers entitled t Doe* the payment of the lost 
to the mortgagee release thu mortgagor ? To what extent can the mat- 
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the mortgagor. The payment of the loss by the insurers 
does not in such case discharge the mortgagor from the 
debt, but only changes the creditor. The mortgagee can 
insure only to the extent of his debt. The mortgagor can 
insure to the full value of the property, notwithstanding 
the encumbrance upon it. A tenant from year to year 
has'an insurable interest in the buildings, though he can- 
not recover the value of the buildings in case of loss by 
fire. The interest of the insured is merely his right to 
possess and occupy the premises for the unexpired portion 
of the year for which they were rented. When a tenant 
is insured, the actual value of the building for occupation 
above the rent which he pays is the loss of the insured on 
its destruction by fire. A common carrier has a special 
property in goods delivered to him for transportation, and 
he may insure to the full value of the goods so placed in 
his hands. Trustees, agents, and consignees, can gener- 
ally insure the property in their hauds. 

i. It is generally a condition of the policy, when the 
same property is insured with several companies, that the 
insured shall give notice of any other insurance on the 
same property. One of the objects of the notice is to ap- 
prise the insurer of his claim to contribution from his co- 
insurers. When there is a clause in the insurance, that 
persons insured at that office must give notice of any in- 
surance made in their behalf at another office, and that 
they shall cause such other insurance to be indorsed on 
the policy, unless such notice is given, the insured will not 
be entitled to recover in case of loss. This condition ap- 
plies to a subsequent, as well as to a prior insurance. 

gagee insure ? To what extent can the mortgagor insure ? Has a tenant 
from year to year an insurable interest ? What is his insurable interest ? 
When a tenant is insured and the premises are destroyed, what is the 
measure of damages he sustains ? To what amount may a common carrier 
insure the goods in his possession ? Can trustees, agents, and consignees 
insure? 

4. What special condition is inserted in policies of fire insurance, 
where insurance is effected in several companies ? What is one of the 
objects of this notice ? If such notice is not given according to tho terms 
of the policy 1 To what insurances does this apply Y 
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5. Tho contract of insurance is to bo construed litter- 
ally, and according to the intention of the parties. 
Whether or not a special commodity, or building, is cover- 
ed by the policy, must be inferred from the general scope 

of the policy. It is sufficient, if the description substan- 
tially defines the property insured. If property be do- 
scribed as belonging to one class when it belongs tu 
another, for which a larger premium would have been de- 
manded, the policy becomes void. A consignee who re- 
ceives consignments from several consignors, may insure 
the property in his own name. 

G. It is necessary, in all cases of fire insurance, that the 
properly insured should at tho time the liability is incurred 
be free from the danger insured against- The property 
must not be on fire, neither must fire be raging in an ad- 
jacent spot from which it is probable that it may commu- 
nicate to the property insured. The insurer is presumed 
to take the risk on the hypothesis that this property it 
not exposed to any unusual danger. Damages by fire 
means damages caused by ignition, or actual combustion, 
and not merely the excessive heat of a furnace, or other 
means of communicating beat. "When the damage is from 
lightning without any combustion, it is clearly not within 
the terms of insurance. The insurance companies are 
liable for all losses which are the immediate consequences, 
of fire or burning. They are liable where goods are in- 
jured by fire-engines in putting out a fire; or by the re- 
moval of the goods, although the goods may not have 
been burnt; or by breaking; or by water in the act of 

5. How is the contract of insurance to be construed * From wbU 
must the question, whether " particular building or a special commodity 
be. covered bv tin: insurance. be determined t What description will bi 
sufficient ? \f property be described M belonging to one clans, when il 
lulling tn another fur which n larger premium would have been de- 
manded? How iiiav a ronsLgnec insure? 

b. What must be the condition tit the property insured, as to imnH* 
diatc danger V Can properly be insured if it is on Are? How is tits in- 
surer presumed to take Ih'j riKk 1 Wbiit is the meaning of damages bj 
first If the damage be caused by lightning without ignition t For what 
Idhsus arc insurance companies liable Y If goods are injured by fire-rn- 
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saving them from the fire. The fire in such cases is the 
proximate cause of the injury, and by a liberal construc- 
tion of the policy, the goods may be said to have been 
injured by fire. Where it becomes necessary to blow up 
a building to arrest the progress of the fire, the insurance 
company will be held liable for the loss so occasioned. 

7. Losses occasioned by the mere fault of the insured 
or his servants, unaffected by fraud or design, are within 
the protection of the policy. Losses by the negligence of 
tenants, and even by incendiaries, are within the protec- 
tion of the policy. Gross negligence of the assured may, 
under certain circumstances, amount to a fraudulent loss, 
and would constitute just ground for rejecting any claim 
for loss. Gross negligence, if not equivalent to fraud, is 
inconsistent with good faith. Gross negligence on the 
part of the insured may be of such a character as to 
exonerate the insurers ; although evidence of a deliberate 
intention in the insured to set fire to the premises, is not 
such as would be required to convict him of arson. Mis- 
chief arising from the wilful, or even felonious acts of 
servants or strangers, is a risk within the policy, except 
where the fire may happen by invasion, insurrection, riot, 
or usurped power. 

8. An express warranty, in the law of insurance, is a 
stipulation inserted in writing on the face of the policy, 
on the literal truth or fulfilment of which, the validity of 
the entire contract depends. The policy may so refer to 
another writing as to make it a part of the policy. When 

gines in putting out the fire ? If broken or injured in saving them from 
being burned ? Of what is the fire in such cases the proximate cause ? 
Where it becomes necessary to blow up a building to arrest the progress 
of the fire? 

7. If the loss bo effected by the fault of the Insured or his servant*, 
unaffected by fraud ? If the loss be by the negligence of a tenant ? To 
what may gross negligence amount ? With what is gross negligence 
inconsistent ? Would the evidence of gross negligence be sufficient to 
release the insurers from responsibility, and yet not be sufficient to 
convict of arson ? If caused by the wilful or felonious acts of servants or 
strangers? 

8. What is an express warranty, in the law of insurance ? If such 
warranty be unfulfilled or be untrue ? How may another writing be 



294 FIRE INSURANCE. 



i can be 



a policy is clear and explicit, no parol evidenco can be 
admitted to contradict or vary ila provisions. An implied 
warranty necessarily results from the terms of the con- 
tract. A misrepresentation renders the contract void, on 
the ground of fraud. A non-compliance of the warranty, 
is an express breach of the contract. When a thing is 
warranted to be of a particular description, it must be as 
it is represented ; otherwise the policy is void, and there 
is no contract. 

0. It is the practice of fire insurance companies to make 
inquiries of the insured, concerning all matters deemed 
material to the risk, or which may affect the amount of 
the premium to be paid. This is sometimes done bj 
annexing the conditions of insurance lo the policy. Some- 
times the applicant is required to state particular facts, 
in a written application for insurance. When thus called 
upon to speak, he is bound to make a true and full repre- 
sentation concerning all the matters brought to his notice. 
The test of the materiality of a representation is the 
probable influence made on the mind of the insurers, in 
their determination to assume the responsibility they 
would not otherwise have assumed. Materiality of a 
representation is a matter of fact to be ascertained by a 
jury. Policies of Are insurance are personal contract! 
with the insured, and do not pass to the purchaser of the 
property insured, or to the assignee, without the consent 
of the insurers. If the insured part with all his interest 
in the property before the loss happens, the policy is at 
an end, unless it be assigned to the purchaser. If he retain 

made a part of the policy t What evidence cannot be introduced to oat- 

tradict or vary the provisions of the policy 1 What is the effect of a 
misrepresentation ? What effect does the non-compliance of the warrant]' 
liavel When a thing Is warranted to be of a particular description ? 

II. What inquiries are insurance companies accustomed to make of the 
insured! What are sometimes annexed to the policy of innoranoo! 
What is the applicant sometimes required to state in writing T When 
thus called upon to speak, what is he bound to dot What ia the teat of 
the materiality of a representation ? By whom is the materially of 
representation to be decided 1 What kind of contracts are policies of fin 
xl Do they pass to the purchaser of the property insured? If 
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a partial interest, the policy will protect such interest. If 
the assignment takes place after the loss, it does not 
require the consent of the insurers. Whether an altera- 
tion to a building amonnts to an increase of the risk, is a 
question for the jury. Profits are sometimes insured, but 
they must be insured as such. The proposals and con- 
ditions attached to the policy, form a part of the contract, 
and have the same force and effect as if contained in the 
policy. An application required of the insured is also 
deemed a part of the contract of insurance, when it is re- 
ferred to in the policy as forming a part thereof. If a 
building be used in a manner prohibited by the policy, 
whether with or without the knowledge of the insured, the 
liability of the insurers ceases. The loss is to be estimated 
according to the cash value of the property at the time it 
is destroyed. An inquiry will make a fact material, 
which otherwise would not be material. 



CHAPTER LXXX. 

LIFE INSURANCE. 

1. The usual purpose of life insurance is to provide a 
fund for others, in case of the death of the insured. A 
person may insure his own life, or the life of another in 
whom he has an insurable interest. A lona-fide creditor 
has an insurable interest in his debtor's life to the extent 
of his debt. A person may insure his own life for the 



the insured part with all his interest in the property before the fire 
occurs ? If he retain a partial interest ? If the assignment takes place 
after the loss ? By whom is the question, whether an alteration in the 
premises is an increase of the risk, to be decided ? Can profits be insured ? 
What do the proposals and conditions attached to the policy form ? If 
an application be required of the insured ? If a building be used in a 
man ner prohibited by the policy ? How is the loss to be estimated ? 
What will make a fact material, which otherwise would not bo material ? 
1. What is the usual purpose of life insurance ? Whose life may one 
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benefit of heirs or creditors. The insurable interest in die 
life of another person must be a direct and definite 
pecuniary interest. A person has not such interest in tbe 
life of bis wife or child. 

2. In New York, by the law oflUO, a wife may either 
in her own natne, or by a trustee, insure her husband's 
iife, free from the claim of Ins representatives or creditors. 
If tbe husband survive the wife, the loss may be payable 
tn the wife's children. A life policy is assignable; and an 
assignee for value, of a policy effected by tbe assignor 
upon his own life, may recover the whole amount insured, 
without reference to the consideration paid by bim for the 
assignment. It is not necessary that the assignee should 
have an insurable interest. 

3. Applicants for life insurance, as a general rule, are 
unknown to the officers of the insurance company. Hie 
company, therefore, relies upon the statement and repre- 
sentations of the applicant, and his application is placed 
on file, and is made the basis of the policy of insurance. 
Good faith is requisite. All concealment or suppression 
of material facts avoids the policy. Whether the sup- 
pression arise from fraud or accident is immaterial, if 
the fact be material to the risk. 

4. The applicant is required to state his name, reri* 
dence, place of birth, age, whether married or single, 
employment, witb a description of the diseases with 
which he has been afflicted. He is also to state bow 



insure ? Has a creditor an insurable Interest in the life of his debtor t 
For whose benefit may a person insure his own life? What most tbe 
insurable interest in the life of another be T Has a person such interval 
in the life of his wife or child? 

2. Free from what does the law of New York allow the wife to insure 
the lifn of her husband f If the husband survive the wife? Is a, life- 
policy assjfrnable? What amount may the assignee recover T Is it 
necessary that the assignee have an insurable interest I 

3. Are the applicants for life insurance generally known to the officers 
of the company? Upon what does the company rely ? What Is made 
the basis of the policy? What is requisite? If there is any conceal- 
ment or suppresKion of material facts ? If tlio suppression arise from ac- 

4. What is the applicant required to state 1 What is he required to 
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many of his parents, brothers, and sisters have died, 
with their ages and cause of their death ; whether or 
not he is moral and temperate in his habits. A medi- 
cal examination generally follows. The physician first 
gives a description of the applicant : " This person has 
blue eyes, brown hair, florid complexion ; weighs abont 
one hundred and fifty pounds ; is about five feet eleven 
inches high ; general appearance indicates sound health ; 
temperament, sanguine ; his general appearance indicates 
vigor; he is thirty-six inches around the breast; per- 
cussion gives a clear sound over the whole surface of 
the chest ; he is not inclined to a cough on taking cold ; 
his pulse is about seventy per minute ; the ratio between 
respiration and pulsation is about one to two ; the action 
of the heart is uniform, free, unobstructed, and healthy." 
He physician's report is varied, according to circum- 
stances. 

6. There are certain conditions annexed to the policy 
which will render the policy void. If the insured go into 
certain unhealthy climates, without permission of the 
company, or enter into the military service, or into the 
naval service, or commit suicide, or die in a duel, or die 
by the hand of justice, the policy will become void. If 
he become insane, and commit suicide, the policy will not 
be void. 

■tele in reference to his father, mother, brothers, and Bisters? What 
examination generally follows ? What description does the physician 
give of the applicant ? How is the physician's report varied ? 

5. What is the effect if certain conditions annexed happen ? What 
axe these conditions ? What is the effect it the insured beconio insane, and 
commit suicide? 

13* 
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CHAPTER LXXXI. 

THE LOGIC OF PLEADING. 



1. In every State there is a power to enforce every 
right, to redress every wrong, and to punish every public 
offence. This power is reposed in the hands of judge* 
and magistrates, duly authorized to issue process for 
bringing ilie partiea before them, and to hold courts for 
the purpose of hearing and determining all matters in 
controversy between the parties. The forma adopted in 
the several States for obtaining remedies and punishing 
crimes are nearly the same, although they differ in some 
minor points. The practice and pleadings, a3 they ex- 
isted in the colonies before the Revolution, are still re- 
tained in some of the States. In other States, a now code 
has been adopted, by which the former practice and 
pleadings arc slightly simplified and abridged. 

2. Pleading is the most instructive and important 
single title in the law. The most simple of judicial 
remedies cannot be obtained without the aid of plead- 
ings. The science of pleading comprises that series of 
rules which regulate the formal statement of the matters 
alleged on the one side and denied on the other, leading 
to, and constituting, the issue on which the controversy 
depends. The great object at which this science aims is 
a clear, logical, and legal disposition of the controverted 
points, so as to reduce them to simple propositions, capa- 



■e the judges end magistrates authorized to do ? Are 
the forms for obtaining remedies and punishing crimes the same ill all 
the States? What is still retained in some of the States ? In other 
States, what 1ms been adopted? 

2. What is said of the importance of pleading? What cannot be ob- 
tained without pleading V What does the science of pleading comprint 
What is the object ut which tho science aims? If one is acquainted 
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ble of being tested by the proofs of the contending par- 
ties. It is impossible to be acquainted with the mode of 
pleading, and at the same time be ignorant of the law of 
the case. It is the application of the legal principles to 
the facts of the case. Pleading, in civil actions, consists 
of the formal allegations offered on the one side, for the 
purpose of maintaining the action ; and denials offered on 
the other side, for the purpose of defeating the action. 
The wisdom of ages agrees in the sentiment, that good 
pleading is the perfection of human reasoq. 

3. The averment of facts on either side presupposes 
some principle or rule of law applicable to the facts al- 
leged, and which, taken in connection with the facts, 
constitute the plaintiff's claim or defendant's defence. 
Every right of action and every defence results from mat- 
ters of fact and matters of law combined. In every com- 
plaint, some legal proposition is necessarily implied. All 
that a party submits to the court, by alleging facts, is the 
legal operation of the facts. For the purpose of deciding 
the legal operation, a rule of law must always be tacitly 
supplied or understood. These rules are found to involve 
a body of principles constituting a complete system of 
legal logic. All pleading is essentially a logical process. 
By analyzing any good pleading, we shall find in it thq 
elements of a good syllogism. If an action is brought for 
trespass, and the complaint be analyzed, and arranged in 
the form of a syllogism, we have for the 

Major proposition. "Against him who forcibly 
enters on my land, I have a right, by law, to re- 
cover damages." 



with the mode of pleading, of what will he not be ignorant ? To what 
is it the application of legal principles ? Of what does pleading, in civil 
actions, consist ? In what sentiment does the wisdom of ages agree ? 

8. What does the averment of facts on either side presuppose ? From 
what does every right of action and every defence result ? What is im- 
plied in every complaint ? What is ail that a party submits to the 
court bv alleging facts ? For the purpose of deciding the legal opera- 
tion, what must be supplied ? What are these rules found to involve ? 
What is all pleading essentially? By analyzing any good pleading, 
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Mikob proposition. "The defendant baa forcibly 

entered on my lands." 
Conclusion. " I bave a right to recover damages 
against the defendant." 
The decision of the court is only a rcaffirinanee of the 
conclusion. 

4. The plaintiff's alleged right to recover may be con- 
tested by the defendant, by a denial of either of the prop- 
ositions, or of the conclusion. The denial of either is a 
complete denial of the plaintiff's claim, and the defendant 
is generally allowed to deny only one. If he denies one 
successfully, he attains the same object which he could 
attain in denying all. If the defendant deny the major 
proposition, which consists of matter of law, the denial 
forms an issoe of law, or a demurrer. If the defendant 
deny the minor proposition, which consists of matter of 
fact, the denial forms an issue of fact. If the major prop 
osition be correct, and the minor proposition he true in 
point of fact, the conclusion must inevitably follow: un- 
less the defendant can repel it, by alleging some new mat- 
ter which avoids it, and which implies a denial of it 
There is no form of direct denial, in which the conclusion 
can be answered. 

5. Let us suppose that the plaintiff has released his 
cause of action to the defendant, and that the release is 
new matter on which the defendant relies for defeating 



what shall we find in It? If mi action bo brought for trespass, and the 
complaint be analyzed and arranged in the form of a syllogism, what 
would be the major proposition ? What would be the minor propor- 
tion! What would be the conclusion? What is the decision of the 

4. How may the plaintiff's alleged right to recover bo contested by the 
defendant ? Is defendant generally allowed to deny more than one I If 
lie deny one successfully, what is the effect? If the defendant deny the 
major proposition, what does the denial form? If he deny the minor 
proposition, what does the denial form? If the major proposition be 
correct, and the minor proposition be true, what follows? Is then any 
form of direct denial in which the conclusion can bo answered ? 

5. If we suppose that the plaintiff has released his cause of action, and 
the answer be reduced to a syllogism, what would be the major propo- 
sition V What would be the minor proposition? What would be the 
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the action. The answer, if reduced to a syllogism, would 
stand in this form : 

Major proposition. " If he on whose lands I have 
forcibly entered, release to me his cause of action, 
he has thereafter no right, by law, to recover 
damages against me." 
Minor proposition. " The plaintiff has released to 
me his right of action against me, for entering on 
his lands." 
Conclusion. " The plaintiff has, by law, no right to 
.recover damages against me, for the trespass." 
The plaintiff has now a right to reply, by denying either 
of the propositions, or the conclusion contained in defend- 
ant's answer. If he cannot successfully deny one of the 
three, his action must fail. Let us suppose that the release 
was obtained by fraud. This is new matter, by which the 
plaintiff proposes to overthrow the defendant's conclusion. 
This reply, arranged in the form of a syllogism, would be 
as follows: 

Major proposition. " A release obtained by fraud 
does not, in law, destroy any pre-existing right to 
recover damages." 
Minor proposition. "The release pleaded in de- 
fendant's answer was extorted from plaintiff by 
fraud." 
Conclusion. "Therefore, the release does not de- 
stroy any right to recover damages against the 
defendant." 
6. Each party has a right to allege new matter in any 
stage of the pleadings, as long as he has occasion to an- 
swer new matter. The right of electing between the three 

conclusion ? What has plaintiff now a right to do ? If he cannot sue 
cesafully deny one of the three ? What is now supposed ? If this new 
matter be introduced into the reply, and the reply be reduced to a syllo- 
gism, what would be the major proposition ? What would be the minor 
proposition ? What would be the conclusion ? 

6. How long has each party a right to allege new matter ? How long 
Is the right of electing between the three modes of meeting the adver- 
sary's allegations continued to each party? What does an issue pre- 
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modes of meeting the adversary's allegations is continued 
to each party, until the pleadings terminate in an issue of 
law or an issue of fact. An issue precludes the allegation 
of further new matter on either side, and thus regularly 
closes the pleadings. The whole controversy is, by the 
issue, reduced to some one point of law or of fact. The 
question on which the contest depends is now distinctly 
presented by the issue. If the issue be taken on a matter 
of law, it is to be decided, after argument, by the court 
If the issue be taken on a matter of fact, it is generally de- 
termined by a jury. The issue being decided, judgment 
must follow in favor of the party entitled to it All plead- 
ing is a logical process. The object of the process is to 
facilitate the administration of justice, by simplifying the 
grounds of the controversy, and ultimately to narrow the 
contest to a single affirmative and negative. 

7. Matters of fact must always be expressly alleged. 
The facts on which the complaint or answer is founded, 
are supposed to be unknown to the judges. The conclu- 
sion must also be expressed by a demand or prayer for 
judgment. It does not appear from the facts stated w 
the party proposes to claim from the facts. He can d 
rive no advantage from the facts which he does not claim 
by his pleadings. The first proposition in the syllogism, 
which is the rule of law, is not expressed in the pleadings 
in any form. The judges are presumed to know judicially 
what the law on any given state of facts is. An issue of 
law is said to be an admission of the facts ? but a denial of 
the legal effect of the facts claimed. New matter is in 
the language of the law denominated matter of avoidance, 

elude ? To what is the whole controversy by the issue reduced ? What 
is distinctly presented by the issue ? If the issue be taken on a matter 
of law, by whom is it to be decided ? If the issue, be taken on a matter 
of fact? The issue being decided, what follows? What process is all 
pleading ? What is the object of the process ? 

7. What must be expressly alleged ? Are the facts supposed to be 
known by the judges V How is it also necessary to express the conclu- 
sion V What does not appear from the facts stated ? What are the only 
advantages to be derived from the facts ? Is the first proposition in a 
syllogism expressed in the pleaaingB} What are the judges presumed 
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which avoids the consequences which would otherwise re- 
salt from the premises. New matter advanced by either 
party must form a sufficient answer in law to the allega- 
tion of the opposite party, and also fortify the party 
pleading new matter, in what he has before pleaded. The 
plaintiff must prevail, 'if at all, on the facts stated in his 
complaint. Whatever the parties may allege in their sub- 
sequent pleadings, must go to fortify the complaint on one 
side and the answer on the other. If it were otherwise, 
the foundation of the action and of the defence might bo 
entirely changed in each successive pleading. 

8. An important requisite in all pleading is certainty. 
In declaring on a contract, the plaintiff is not bound to 
allege that the defendant, at the time of contracting, was 
competent to contract ; nor that the contract was not ob- 
tained by fraud ; or to introduce any other special matter, 
which is to be alleged and proved on the other side to de- 
feat the action. If any such matters of fact exist, they are 
matters of defence to be pleaded and proved by the de- 
fendant. It is necessary to allege that the defendant has 
not paid, or that the agreement has not been performed ; 
for without such allegation, there is no breach of the con- 
tract, and no right of action will appear in the complaint. 
The certainty required in pleading relates — 1. To the par- 
ties; 2. To the time; 3. To the place; 4. To the subject- 
matter. The parties should be described by their Chris- 
tian and surname, for the purpose of identification. If 
two or more persons be partners, the full name of each 



to know ? What is an tone of law said to bo ? What is new matter in 
the language of the law denominated ? What must the new matter ad- 
vanced by either party answer, and what must it fortify ? On what most 
the plaintiff prevail, if at all ? What must all subsequent allegations in 
the pleadingB go to justify? If it wore otherwise, what would be the 
effec t? 

8. What is an important requisite in all pleading? In declaring on a 
contract, what is the plaintiff not bound to aUege? If any such matters 
of Hact exist, by whom are they to be pleaded and proved? What is 
necessary to be alleged ? What would not appear in the complaint, with- 
out such allegation ? To what does the certainty required in pleadings 
relate ? How must the parties be described ? If two or more persons 
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should bo stated. They cannot sue and bo sued by tlicir 
tinn-namc. A corporation may sue and be sued by it* 
corporate name. When the time in immaterial, the party 
ia not confined in his allegations to the trne time, nor ii 
his proof to the time alleged. He ia not bound, in such 
case, to show the precise day on winch the alleged fact 
took place. When the day is not material in evidence, it 
is not material in the pleadings. It is necessary, in point 
of form, to allege a day for the occurrence of every travers- 
able fact, whether the day U material or immaterial. 
The cause of action must always appear by the plaintiffV 
complaint to have occurred before the commencement of 
the action. The precise day on which a material fact 
alleged in the pleadings took place, is generally immaterial. 
In the dale of a record, however, or other writing, or date 
of some other fact, the time of which must be proved by 
a written document, the time is material. If a tort it 
stated to have been committed on a particular day, the 
plaintiff is not confined in his proof to the time alleged. 
He may support the allegation by proving that tlie tort 
was committed on another day ; but the day alleged in the 
complaint, and that proved on the trial, must both be 
prior to the commencement of the action. If time enters 
into the terms of the contract, the true time most be 
stated. In pleading any written instrument, the day on 
which it is alleged to bear date is material, and moat be 
correctly stated ; otherwise there will be a variance be- 
tween the writing itself, and the description of the writing 
in the pleadings. 

we partners? Can they hub and be sned in their flrm-nnraet Hew 
muat a corporation sue? If the time in Immaterial? What is henot 
bound, in such ease, to show ? If the day is not material in evidence! 
What is necessary m point of form to allege ? When .mast the raose of 
action appear in the complaint to have occurred? What ia generally im- 
material? If the time be the date of a record or other writing, the date 
of which must be proved? If a tort is stated to have been committed on 
a particular day ? By what proof may he support liia allegation " 
to wbat most both the time alleged and the ti ....... 

enters into the terms of the con* - " * ' 
ment, what ia material ? Bow m 
be the effect? 



t 

! 



1 and the time proved be ? If the time 
ict ? In pleading any written inatru- 
Aitbestated? if otherwise, what will 
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9. The place of every traversable fact stated in the 
pleadings must be distinctly alleged. This is done by 
designating the town and county in which the fact is al- 
leged to have occurred. Where the place is material, it 
must be proved as alleged. In local actions, the place is 
material, and must be stated according to the fact. A 
local action is one that must be tried in the county in 
which the cause of action actually arose. All actions in 
which the thing to be recovered is in its nature local, are 
local actions. In this class is included all real actions, 
waste, ejectment, and replevin. If the place be misstated, 
the plaintiff will be liable to a nonsuit, because the 
place enters into a description of the action. All crim- 
inal proceedings are local. All offences are considered 
as public wrongs. A public offence must be alleged to 
have been committed in the county where such offence 
was actually committed, and in no other. If the proof 
does not show that the offence was committed as alleged, 
the verdict must be, not guilty. All facts essential to the 
right of action or defence must be expressly and sub- 
stantially alleged. Each party tacitly admits the alle- 
gations of the opposite party, which he does not deny 
in some form. The omission to deny, is justly considered 
as an admission of the fact. What has been admitted 
by both parties, cannot be denied. Neither party can 
retract what he has conceded in his pleadings ; and the 
jury have no authority to find any facts, except those 
at issue. It is incumbent on each party, in stating the 
grounds of his action or defence, to state them fully and 



9. When must the place be distinctly alleged? How is this done? 
If the place is material Y In what actions is the place material ? What 
is a local action ? What may be included in this class? If the place be 
misstated? Are criminal actions local? How are offences considered? 
Where most a public offence be alleged to have been committed ? If 
the proof does not show that the offence was committed as alleged ? 
What facts must be expressly and substantially stated? What does 
each party tacitly admit ? How is the omission to deny justly consid- 
ered? If admissions have been made by both parties? What can 
neither party retract ? What have the jury no authority to do? What 
m incumbent on each party, in stating the grounds of his action or de- 
20 
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clearly. A pleading should be according to its legal 
effect. When a bill of exchange is payable, in its terms, 
to the order of a fictitious payee, the holder, in an action 
upon it, must describe it aa payable to bearer. When the 
form and legal effect differ, the party may, at his option, 
instead of stating the legal effect, recile the instrument in 
his pleadings, word for word, aud refer its legal operation 
to the court. 



CHAPTER LSXXIL 



h, if con- 



1. As action is a judicial proceeding which, 
ducted to its final determination, will result in a judg- 
ment. A judgment ia the final determination of thu 
rights of the parties in the action. A special proceeding 
is one which docs not terminate in a judgment. Action 
are civil or criminal. A criminal action is prosecuted 
by the people of the State or nation, as a party, against a 
person charged with an offence against the State or na- 
tion. Every other is a civil action. When the same 
wrong act exposes a person to a civil action and to a 
criminal action, the prosecution of one action does not re- 
lease him from liability on the other. If one person as- 
saults and beats another, the State may maintain a crimi- 
nal action against such person for the public offence; and 
the person injured may maintain an action for personal 
injury. The prosecution of one action does not affect the 
right to prosecute the other. 

fence? How should a pleading bo made? If a bill of exchange is pay- 
able, in its terms, to the order of it fictitious person? When Uieformand 
legal effect differ, what may the party do? 

1. What is an action? What is a judgment? What is a special pra 
Deeding 1 Into what two classes are actions divided ? What ia a crimi- 
, nal action ? What is every other action ? If the same act exposes a per- 
son to a civil and a criminal action, does the prosecution of one affect tin 
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2. The following are the courts established in the State 
of New York : 1. Court for the trial of impeachments ; 
2. Court of Appeals ; 3. The Supreme Court ; 4. County 
Courts 5 5. Surrogate's courts ; 6. Justices' courts. In the 
city of New York, the duties of justices are performed by 
two classes of justices. One class attends to the criminal 
duties, and are called police justices. The other class 
attend to the civil duties, and are called district justices. 
The Marine Court in the city of New York performs' the 
duties of justices' courts in civil actions, with a more 
extended jurisdiction. The court which occupies the 
place of the County Court, in the city of New York, is 
known as the Court of Common Pleas. There is a court 
in the city of New York, and another in the city of Buf- 
falo, known as the Superior Court, which have nearly the 
same jurisdiction as the Supreme Court in those counties. 

8. The court for the trial of impeachments is composed 
of the Senate and Court of Appeals, sitting together. 
They take an oath to try the impeachment according to 
evidence. Two-thirds of the members of the court are 
necessary to a conviction. A majority of the Senate and 
a majority of the Court of Appeals compose the court 
The president of the Senate presides ; in his absence, the 
chief-justice of the Court of Appeals presides. None 
but public officers are tried in this court. The Assembly 
first impeaches such officer, and the impeachment is then 
tried by this court. If found guilty, the penalty is the 

* 

other? If one person assaults and beats another, what two actions may 
be sustained against him ? 

2. What are the courts in the State of New York ? By whom are the 
duties of justices performed in the city of New York? To what does 
the first class attend? What are they called? To what does the 
second class attend? What are they called? What duties are per- 
formed by the Marine Court in the city of New York ? What court 
occupies the place of the county courts in the city of New York ? Where 
are Superior Courts established ? What is their jurisdiction ? 

8. Of what is the court for the trial of impeachments composed ? 
What oath do they take ? What number of the court is necessary to 
convict ? What number of each body is necessary to form a quorum ? 
Who presides in the court ? In his absence, who presides ? Who only 3 
are tried in this court? Who impeach such officers? If ' 
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removal from office or disqualification to bold office, or 
both. The Court of Appeals is composed of eight judges, 
four of whom are elected by the electors of the whole 
State, and four are selected from the class of justices of 
the Supreme Court having the shortest time to serve. The 
judges of the Court of Appeals hold their office for eight 
years. One of the four is elected every two years. Hie 
four judges of the Supreme Court sit in the Court of Ap- 
peals but one year. Four others then take their places. 
Six judges are necessary to form a quorum. Only ques- 
tions of law are argued before this court. The court has 
the power to affirm, reverse, or modify the decision of 
the general term of the Supreme Court, Superior Court, 
and Court of Common Pleas, on questions o£ law. It 
holds four sessions annually at the capital of the State. 
Five judges are necessary to pronounce a judgment. If 
five do not concur, the case must be reheard. If, after 
two rehearings, five judges do not concur, the judgment 
of the court below is affirmed. Where five judges agree, 
the decision is binding on all the courts of the State. If 
five do not agree, the question involved is still open for 
consideration in any future case. 

4. \For the purpose of electing judges of the Supreme 
Court, the State is divided into eight judicial districts. 
Four judges of the Supreme Court are elected in each 
district. They hold their office for eight years. One is 
elected in each district every two years. Certain duties 

of the charge by this court, what is the sentence ? Of what is the Court 
of Appeals composed ? How many are elected by a general vote ? From 
what court are the other four selected? For what time do the judges 
elected at large hold office ? How often is one elected ? How longdo 
the four judges of the Supremo Court sit in the Court of Appeals ? Who 
then take their places ? How many judges are necessary to, form a quo- 
rum in this court? What questions are argued and decided in this 
court ? What power has this court ? How many sessions does it hold 
annually? Where? How many judges are necessary to pronounce 
a judgment? If five do not concur? If, after two rehearings, fire 
judges do not concur ? When is the decisions of this court binding on 
the other courts ? If five do not agree ? 

4. Into how many judicial districts is the State divided, for the pur- 
pose of electing judges of the Supreme Court? Blow many judges are 
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are performed by each of these judges at chambers — such 
as granting orders. Other duties are performed in a 
special term of the court — such as hearing the argument 
of motions. The trial of actions is heard in the Supreme 
Court at a circuit When the Supreme Court try crim- 
inal actions, it is known as the Court of Oyer and Ter- 
miner. In exercising the powers already mentioned, the 
court is held by a single judge. There are at least four 
general terms of this court, held by three judges in each 
judicial district Appeals may be taken to the general 
terra, from the trial, by a single judge. The general term 
may affirm, reverse, or modify the decision of the court 
below. The concurrence of a majority of the judges 
holding the general term is necessary to pronounce a 
judgment There is a county judge, elected in each 
county, who holds his office for four years. There are 
three judges of the Court of Common Pleas in New York 
City. There are also six judges of the Superior Court of 
the city of New York. There are four justices of the 
peace in each town. They hold their office for four years. 
One is elected annually. There are six police justices, 
and eight district justices in the city of New York. 

S. The people of the State may commence an action 
for the recovery of any lands belonging to them, held 
aud claimed by any person, within forty years. Any 
person claiming such land under a grant from the State, 

elected in each district ? For what time do they hold their office ? How 
often is one judge elected in each district ? Where may each judge 
flxant orders? Where does he hear arguments of motions? When 
does he try actions ? When the Supreme Court try criminal actions, 
whet is it called ? By how many judges is the court held in exercising 
these powers ? How many general terms of this court are held an- 
nually in each judicial district ? By how many judges ? From what are 
appeals taken to the general term ? What power has the general term 
in cases brought before it on appeal? What number of judges must 
concur in the judgment? What judges elected in each county? For 
-what time elected ? How many judges of the Court of Common Pleas 
in New York City? Of the Superior Court? How many justices of the 
peace in each town ? How long do they hold office ? How many am 
annually elected ? How many police justices in the city of New York ? 
How many district justices ? 

5. What actions may commence within forty years from tho time Un» 
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may commence an action to recover them within the same 
time. If an owner of real estate lease the same to an- 
other, he or his heirs may commence an action to recover 
the same at any time within forty years from the last pay- 
ment of rent. The claim to lands by adverse possession 
must have existed for forty years, to perfect the title of the 
claimant in either of the above cases. If the action is 
brought by one citizen against another for the recovery 
of real property, or on a sealed instrument, it must be 
commenced within twenty years. If the action be for a 
money demand on contract, it must be commenced within 
six years from the time the cause of action accrued. If 
against the sheriff, for malfeasance or misfeasance, within 
three years. If for libel, slander, assault and battery, or 
false imprisonment, within two years. If against the 
sheriff for the escape of a prisoner, within one year. The 
time in which an action must be brought is somewhat 
different in the different States. A majority of the States, 
however, concur in the limitation above stated. 

6. All persons who have an interest in the success of 
the action may be joined as plaintiffs ; and all persons wb 
have an interest adverse to the plaintiffs may be made d 
fendants. An action is brought by and defended by 
infant, in the name of the infant, by guardian ad lite 
The court has power, in an action before itj to determi 
the rights of all the parties to the action. Actions ar~~ 
local, which must be brought in the county where th 
property lies, or in which the cause of action arose. Al-^ 
other actions arc transitory. The proper county for the* 
trial of a transitory action is the county in which one oC 

cause of action arose? What actions may be commenced within twenty 
years? What actions may be commenced within six years? What 
actions within three years ? What actions within two years ? What 
actions within one year ? Is the time in which an action must be brought 
the same in all the States ? 

6. Who may be joined as plaintiffs in an action ? Who are made de- 
fendants ? How is an action brought by and defended by an infant ? 
What power has the court in an action before it ? What actions are 
local ? What transitory ? What is the proper county for the trial of a 
transitory action ? On what grounds may the place of trial be changed ? 
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the plaintiffs or one of the defendants resides. The place 
of trial may be changed, on the ground that a fair trial 
cannot be had in the county where the action is brought, 
and on the ground that a greater number of witnesses re- 
side in some other county. Actions under the Code are 
generally commenced by summons, but they may be 
commenced in the inferior courts by warrant or attach- 
ment. There are two forms of summons under the Code 
—one for a money demand on contract, and one for relief. 
When, from the nature of the contract, the plaintiff knows 
and can specify the exact sum which he is entitled to re- 
cover, the summons for a money demand on contract is 
used. In this case, the plaintiff is not required to call 
upon the court to ascertain or decide any thing but the 
existence and the terms of the contract, by which the 
amount claimed is due. "When the amount is unliqui- 
dated, in its nature requiring other proof, and depending 
on other considerations than those which appear in the 
contract itself, such action is an action to ascertain the 
plaintiff's right to damages, which are to be paid and sat- 
isfied in money, and the summons for relief must be used. 



-^ 



CHAPTER LXXX1II. 

COMMENCEMENT OP CIVIL ACTIONS. 

1. A summons may be served by any person who has 
arrived at the years of discretiofi, except the plaintiff. It 
must be served by delivering to, and leaving with, the 



How are actions under the Code generally commenced? How many 
Jbrms of summons under the Code V When most the form for a money 
demand on contract be used? In this case, what does the plaintiff call 
upon the court to ascertain or decide ? When is the second form to be 
used? 
1. By whom may a summons be served ? In what manner must it bo 
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defendant a copy thereof. If the defendant be oat of the 
State, or concealed, it may be served by advertising. If 
the service of the summons be made by the sheriff, the 
certificate of the sheriff is sufficient proof of the service, 
as the sheriff acts tinder his official oath. If served by 
any other person, the service is proved by the affidavit of 
the person serving the same. If served by publication, 
the service is proved by the affidavit of the printer or 
publisher. Civil actions are commenced by service of 
summons. The complaint is usually served with the sum- 
mons ; but the summons may be served without the com- 
plaint. The form of the summons for a money demand 
on contract, when the complaint is served, is as follows: 

Supreme Court, 
City and County of New York. 
John B. Abtor 

against 
John Foster. 

To the above defendant : 

Ton arc hereby summoned to answer the complaint in this action, a 
copy of which is herewith served upon you, and to serve a copy of your 
answer upon me, at my office, No. 227 Broadway, in the city of New 
York, within twenty days after service hereof, exclusive of the day of 
such service. And if you fail to do so, the plaintiff will take judgment 
against you for five hundred dollars, with interest from the 11th day of 
July, I860. 

W. B. Wedgwood, Plaintiff's Attorney. 

New Yoke, July 12, 1865. 

The title of the action embraces the name of the court 
in which you bring the action, the county in which it is 
to be tried, the name of the plaintiff, and the name of the 
defendant. The title is usually prefixed to the summons 
and every other paper served in the action. The sum- 
mons, and pleadings, and other papers in the action are 

served ? If the defendant be out of the State or concealed ? If the ser 
vice be made by the sheriff, how is it proved ? If served by any other 
person, how is the service proved? If sorved by publication? How 
are civil actions commenced? What is usually served with the sum- 
mons ? What is the form of a summons for a money demand on con- 
tract ? What does the title to on action embrace ? To what is the title 
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signed by the attorneys for the parties. In the second 
form of summons, " the plaintiff will apply to the court 
for the relief demanded in the complaint," is substituted 
for " the plaintiff will take judgment against you for," 
etc., in the first form. 

2. The complaint must contain a plain and concise 
statement of all the facts necessary to be proved on the 
trial, in order to sustain the action. In an action for 
slander, the plaintiff must allege that the slanderous words 
were spoken in the presence of some person. In an action 
for a claim for the payment of the debt of another, the 
plaintiff must allege that he paid such debt at the request 
of the defendant. In an action for services, the plaintiff 
must allege that he performed the services at the request 
of the defendant. In an action against a master by a 
servant, for damages on account of an accident happening 
to the servant, the plaintiff must allege that he had no 
notice of the defect which occasioned the accident, and 
that defendant knew of such defect. A demurrer is a 
question of law raised by one of the parties against the 
pleading of the opposite party. The defendant may de- 
mur to the complaint of the plaintiff on the ground that 
it appears upon the face of the complaint — 1. That the 
court has no jurisdiction in the case ; 2. That the plain- 
tiff has no legal capacity to sue ; 3. That there is another 
action pending between the same parties, for the same 
cause, in another court of the State ; 4. That there is a 
defect of parties ; 5. That several causes of action are im- 
properly joined; 6. That the complaint does not state 
facte sufficient to constitute a cause of action. 



prefixed? By whom is the summons and other pleadings and papers 
atoned ? What change is made in the second form of summons ? 

\ What must the complaint contain? In an action for slander, 
what must the plaintiff allege? In an action for a claim for the pay- 
ment of the debt of another, what most the plaintiff allege? In an 
action for services, what most the plaintiff allege? In an action for 
damages against a master by a servant, on account of an accident hap- 
pening to the servant, what must the plaintiff allege ? What is a de- 
murrer ? Upon what grounds may the defendant demur ? 

14 
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3. An answer is a pleading framed to meet the com- 
plaint. The answer must contain a general or special de- 
nial of each material allegation which is to he contro- 
verted in the complaint. A general or direct denial per- 
mits the defendant to introduce any evidence to contro- 
vert any allegation which the plaintiff is required to es- 
tablish, in order to sustain his action. When malice is 
necessarily alleged in a complaint, the defendant cannot 
deny that the act was done with malice ; but he must set 
forth in his answer the facts which show that the act was 
done without malice. A demurrer is a denial of the law 
tacitly claimed to govern the case. A general denial is 
a direct denial of the facts. A special denial is a denial 
of the conclusion drawn from the facts, by setting up new 
matter, which avoids the conclusion. The defendant may 
deny that he has any knowledge or information sufficient 
to form a belief as to the matters set forth in the com- 
plaint, in all cases where he is without such knowledge 
and information, and where it could not be acquired by 
due diligence. New matter in an answer is that which 
admits the cause of action set up, and avoids it. 

4. A counter-claim is a cause of action in favor of de- 
fendant against plaintiff. A reply to new matter set up 
in the answer is equivalent to the answer to a complaint, 
and is governed by the same rules. A sham answer is 
good upon its face, but false in fact. A frivolous answer 
denies no material allegation of the complaint, and sets 
up no defence. In such case, a motion is made to strike 
out the answer. A reply is necessary when the answer 

8. What is an answer ? What must the answer contain ? What evi- 
dence does the general denial permit the defendant to introduce? 
When malice is necessarily alleged in the complaint, how can the de- 
fendant deny the malice ? What is the demurrer a denial of? What 
is a general denial? What is a special denial? When may the de- 
fendant deny that he has any knowledge or information sufficient to 
form a belief, as to the matters set forth in the complaint ? What is 
new matter in an answer ? 

4. What is a counter-claim ? To what is a reply to new matter set up 
in the answer equivalent ? What is a sham answer? What is a frivo- 
lous answer ? What is the remedy in such cases ? When is a reply 
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contains new matter constituting a counter-claim. The 
pleadings in an action are the complaint, answer, and 
reply. If one pleading be verified, all subsequent plead- 
ings must be verified. The verification is made by a 
party to the action, or by his attorney or agent to whom 
the facts are known. If a corporation be a party, the 
verification is made by any officer of the corporation, or 
by their agent acquainted with the facts. In a joint 
answer by maker and indorser of a promissory note, the 
verification, is made by both. Redundant matter in 
pleadings is the needless repetition of a material allega- 
tion. Irrelevant matter has no bearing on the subject of 
the controversy. Causes of action are divided into sev- 
eral classes, and any two or more causes of action in the 
same class may be united in the same action. Those al- 
legations which the parties must* prove in order to sus- 
tain their action or defence, are material allegations. If 
a material allegation remain unanswered, it is taken as 
true. A variance between the allegation and the proof is 
a partial proof. If the case is entirely unproved, it is npt 
a variance but a failure of proof. If partially proved, it 
may be amended. If entirely unproved, it cannot be 
amended. If a variance mislead the opposite party, the 
court will allow an amendment, on payment of costs. 
The fact that the party has been misled, must be proved. 
Pleadings are to be served within twenty days of each 
other. Either party may amend his pleading once of 
course, within twenty days after he has served it, or 

necessary T What are the pleadings in an action ? If one pleading is 
verified? By whom is the verification made? If a corporation be a 
party ? In a joint answer by maker and indorser of a promissory note, 
Dy whom is the verification made? What is redundant matter in a 
pleading? What is irrelevant matter? How are causes of action di- 
vided? What causes may be united in the same action? What are 
material allegations? If a material allegation remain unanswered? 
What is a variation between the allegation and the proof? If the cause 
is entirely unproved ? If partially proved ? If a variance mislead the 
opposite party, what will the court do ? How is the fact proved ? How 
soon after service of the summons must the answer be served ? How 
•oon after the service of the answer must the reply be served ? How 
many times may either party amend his pleadings of course ? Within 
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within twenty days after the other party has served his 
next pleading. All other amendments must be made by 
the permission of the court, on motion, and notice to the 
other party. A summons can only be amended by leave 
of the court, on motion. The court may allow amend- 
ments at any time before judgment. Where the plaintiff 
is ignorant of the name of a defendant, he may insert a 
fictitious name in the title, and set forth the reason in the 
body of the complaint 



CHAPTER LXXXTV. 

ORDER OF ARREST. 



1. Arrest and imprisonment for debt is abolished in 
most of the States, where the debt arose on contract not 
tainted with fraud. An order of arrest in New York 
may be granted in either of the following cases : 

(1.) Where the action is for damages not arising on 
contract. 

(2.) Where defendant is a non-resident, or is about to 
remove from the State, or where the action is for injury 
to person or property. 

(3.) Where the action is for a breach of promise, or for 
money received in a fiduciary capacity, or for misconduct 
or neglect in a professional employment. 

(4.) Where the action is for the recovery of personal 
property, and it has been concealed. 

(5.) Where the action is against a defendant guilty of 
fraud in contracting the debt 

• 

what time? How mast all other amendments be made? How only 
can a summons be amended? When may the court allow amend- 
ments ? When plaintiff is ignorant of the name of a defendant, what 
ma j he do ? 

1. What is abolished in most of the States? What are the cases in 
which an order of arrest may be granted under the Code ? By whom ia 
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(6.) Where the defendant has removed or concealed 
his property, for the purpose of defrauding his creditors. 

The order of arrest is granted by a judge of the court 
in which the action is brought. The affidavit of the 
plaintiff, or of some other person, showing that a cause of 
action exists, and that it is one of those for which the 
order may be granted, is presented to the judge. The 
complaint may be presented with the affidavit. An un- 
dertaking, to the effect that if the defendant recover judg- 
ment the, plaintiff will pay all costs and damages not 
exceeding a sum therein specified, must be presented to 
the judge, and filed with the clerk of the court. The 
judge will then grant the order of arrest. The affidavit 
and order of arrest are put into the hands of the sheriff. 
The sheriff arrests the defendant, and delivers to him a 
copy of the affidavit and order of arrest. He retains the 
prisoner in custody, unless he gives bail, or is otherwise 
discharged by law. In default of bail, the sheriff may 
commit him to the county jail. 

2. The defendant may be discharged from arrest upon 
giving bail, or depositing the amount mentioned in the 
order. Attorneys, and other officers of the court, are in- 
competent to become bail. If the prisoner gives bail, his 
sureties have nearly the same power over him as the 
sheriff had. They may at any time arrest the defendant, 
or authorize another person to arrest him, and surrender 
him to the sheriff. The surety procures from the county 
clerk a certified copy of the undertaking. On delivering 
the defendant to the sheriff, he presents the certified copy 

the order of arrest granted ? What affidavit is presented to the judge? 
What may be presented with the affidavit? What undertaking most 
be presented to the judge? Where filed? When the judge has granted 
the order of arrest, wnat papers must be put into the hands of the 
sheriff? When the sheriff arrests the defendant, what papers does he 
serve upon the defendant ? What does the sheriff do with the prisoner ? 
In default of bail, what action does the sheriff take? 

2. How may the defendant be discharged from arrest? Who are 
prohibited from becoming bail ; If the prisoner give bail, what power 
nave his sureties over him ? What action may they take at anv time ? 
What does the surety procure from the county clerk ? Upon delivering 
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of the undertaking, and receives thereon the sheriff's ac- 
knowledgment of the surrender. lie then presents this 
copy of tho undertaking to the judge, on notice to the 
other party, and the judge may order that the sureties he 
exonerated on filing the papers used in the motion. 

3. The surety taken by the sheriff must be a house- 
holder or freeholder, within the State. Each surety must 
ho worth the amount specified in the order of arrest, ex- 
clusive of property exempt from cxecntion. When de- 
fendant 1ms been arrested and committed to prison, he 
may have an application made to the court to vacate or 
modify the order of arrest, and to reduce the amount of 
bail. The application may be made upon the papers 
served by the Eheriff, and these papers may or may not 
be accompanied by counter-affidavits. If upon presenting 
the whole case to tho 'court on both sides, the court would 
not grant an order, if it was then presented for the first 
time, the court will vacate the order already granted. 



CHAPTER LXXXV. 



1. When one person has the property of another in 
hie possession, and it came into the possession of the 
holder lawfully, the owner must demand the delivery of 
the property to him. If the holder refuse, the owner may 

the prisoner to the sheriff, what doee he present to the sheriff* Whit 
act now lodgment does the sheriff make thereon I How do the sureties 
then become exonerated from liability? 

3. "What must he the qualifications of the sureties T How much most 
they be worth? When defendant has been arrested and committed to 
the county jail, what application may be made to the court? Upon 
what papers may the application bo made? When will the court vacate 
tho order of arrest? 

1. When one person has come lawfully into possession of personal 
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commence proceedings to secure his property, and dam- 
ages for retaining it. If the property came into the hands 
of the holder wrongfully, the owner may commence an 
action without making a demand. The plaintiff makes 
an affidavit setting forth the following facts : 

(1.) That he is the owner of the property, or entitled td 
the possession. 

(2.) That the property is wrongfully detained from him. 

(3.) The alleged cause of the detention. 

(4.) That it has not been taken for tax, or seized under 
execution ; or if seized under execution, it is exempt. 

{5.) The actual value of the property. 

Upon this affidavit the plaintiff's attorney makes an in- 
dorsement, requiring the sheriff of the county to take the 
property from the defendant and deliver it to plaintiff. 
The affidavit, with the indorsement thereon, is delivered 
to the sheriff. An undertaking is prepared, approved by 
and deposited with the sheriff. 

2. The sheriff, on receiving 6uch papers, takes posses- 
sion of the property. The defendant may except to the 
sufficiency of the sureties, or he may reclaim the property 
by giving to the sheriff an undertaking executed by two 
or more sureties, in double the value of the property, to 
deliver the property to the plaintiff if judgment is recov- 
ered against the defendant. If no such bond is given at 
the expiration of three days, the sheriff delivers the prop- 
erty to the plaintiff. If the property is concealed in a 
building or inclosure, it is the duty of the sheriff to make 

pr op erty of another, what is the duty of the owner ? If the holder re- 
fuse to deliver the property to the owner on such demand, what may the 
owner do? If the property came into the hands of the holder wrong- 
fully, is a demand necessary before the commencement of an action ? 
What are the facts which the plaintiff sets forth in his affidavit ? . What 
indorsement does the plaintiff's attorney make upon this affidavit? 
What is delivered to the sheriff? By whom is the undertaking ap- 
proved? 

2. What action does the sheriff take on receiving these papers ? To 
what may the defendant except? How may he reclaim the property? 
By how many sureties executed? In what amount? What is the con- 
dition of the undertaking ? If no such bond be given, what action does 
the sheriff take ? How soon ? If the property be concealed in a build- 
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a public demand ; and if the property is not delivered, to 
break open the building or inclosure, and take possession 
of the property. 



CHAPTER LXXXVL 

INJUNCTIONS. 

An order of injunction is an order restraining the de- 
fendant from performing a specific act The order may 
be granted — 

(1.) When the relief demanded in the complaint con- 
sists in restraining the performance of some act which 
would be injurious to the plaintiff. . 

(2.) When the defendant is doing, or threatening to do, 
some act in violation of plaintiff's rights. 

(3.) Where defendant is about to remove or dispose of 
his property, with intent to defraud his creditors. 

The order of injunction is granted by a judge of the 
court The order is granted upon the complaint and affi- 
davits. The order is served personally, by showing to 
the defendant the original, and delivering to, and leaving 
with him a copy. A copy of the affidavit must also be 
served with the injunction. An undertaking is also neces- 
sary. If the court deem it proper that defendant should 
be heard, the court will grant a temporary injunction, with 
an order to defendant to show cause, on a day specified 
therein, why the injunction should not be made perpetual. 

ing or inclosure, what is the duty of the sheriff? If the property is not 
delivered, what action may he take ? 

Ch. 86. What is an order of injunction ? In what cases may it be 
granted? By whom is the order granted? Upon what papers is the order 
granted ? How is the order served ? What must be served with the or- 
der ? Is an undertaking necessary? If the court deem it proper that 
defendant be heard, what will the court grant ? With what order t 
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CHAPTER LXXXVn. 

ATTACHMENT. 

1. In some of the States, -an attachment may be issued 
at the commencement of the actions generally, and the 
property of the defendant attached and held for the pay- 
ment of the judgment In New York, under the Code, 
an order of attachment may be granted, when it shall ap- 
pear by affidavit — 

(1.) That defendant is a foreign corporation. 

(2.) That defendant is a non-resident. 

(3.) That he has departed from the State, with intent to 
defraud. • 

(4.) That he conceals himself within the State. 

(5.) That he has assigned, disposed of, or secreted his 
property, with intent to defraud. 

The order is granted by a judge of the court in which 
the action is brought It is granted upon an affidavit 
showing that there is sufficient cause. An undertaking 
is necessary, in case of attachment. 

2. The order of attachment is directed to the sheriff, 
requiring him to attach the property of the defendant in 
his county. The signature of the judge to the attach- 
ment is sufficient, without the signature of the clerk of the 
court, or the seal of the court It is the duty of the sher- 
iff, on receiving the order of attachment, to attach all 
the property of the defendant within his county, or so 

1. What is the practice in some of the States, as to issuing attach- 
ments? For what causes may an order of attachment be granted in 
the State of New York? How must these facts appear? By whom 
is the attachment granted? Upon what? Is an undertaking neces- 
sary? 

2. To whom is the order of attachment directed? What does it re- 
quire the sheriff to do? What signature to the order is sufficient? 
What is the duty of the sheriff on receiving the order of attachment? 

21 14» 
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much as shall bo necessary to satisfy the plaintiff's de- 
mand, with costs and expenses. He must make an 
inventory of all the property seized by him, or of so mach 
as shall be necessary to satisfy ibe plaintiff's demand, 
with costs and expenses. Under the direction of the 
court, he must collect and receive all debts due to the de- 
fendant. When any of the property is perishable, it is 
his duty to concert such property into money, and retain 
the money until the termination of the suit. It is not 
necessary for the sheriff to enter npon the real property. 
It is only necessary to include the samo in hie return. 
"When a judgment is obtained, and an execution issued, it 
is the duty of the sheriff to satisfy the execntjon out of 
the properly attached by him. He first applies the money 
in his hands, obtained from the sale of perishable property 
and the collection of debts. If a balance remains due, he 
proceeds to sell the other property, and satisfy the execu- 
tion. He then delivers the balance to the defendant. 



CHAPTER LXXXVIH. 

TRIAL OF ACTIONS. 



1. If the defendant does not serve an answer or demurrer 
to the complaint, a judgment is taken against him with- 
out a trial. A trial is only necessary where there is an 

Of what miwt ho make an inventory? What collections may be maka, 
under the direction of the court ? If any of the property is i-erishabe, 
what is liia duty ? Is it necessary for the sheriff to enter upon the 
real property? What only is necessary! When s judgment is ob- 
tained, and an execution issued, what is the duty of the sheriff? What 
does he first apply to the payment of the execution? If a balance re- 
mains due, what action does he take? What does he do with tbt 
balance ? 

1. If the defendant does not serve an answer or demurrer to the com- 
plaint, how is judgment taken ? When only is a trial necessary J In 
a money demand on contract, where the judgment is entered on fiulurs 
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issue of law, or an issue of fact formed by the pleadings. 
In a money demand on contract, where the judgment is 
entered on failure of answer, the judgment-roll consists of 
the summons, the affidavit of service, the affidavit of no 
answer or demurrer, the affidavit of disbursements, and 
the statement for judgment. If the complaint is sworn to, 
the judgment roll may be entered without further proof. 
If it is not sworn to, the claim must be proved before the 
clerk of the court, when the judgment-roll is # entered. 
When the summons is for relief, and there is no answer 
or demurrer, the plaintiff must generally apply to the 
court to assess the amount due him. If die action be to 
recover personal property with damages, or to recover 
damages for assault and battery, and defendant fail to an- 
swer or demur, the court, on application of the plaintiff, 
will refer the case to a sheriff's jury to assess the damages. 
4. When an answer or demurrer has been served, and 
an issue of law or an issue of fact has been formed, there 
must be a trial. A trial is a judicial investigation of the 
issues contained in the action. Issues of law are gener- 
ally tried by the court; and issues of fact are submitted to 
a jury. A note of issue is filed with the clerk of the 
court, and he places the cause on the calendar in the order 
of the date of the issue. The date of the issue is the date 
of the service of the last pleading. The note of issue con- 
tains the title of the cause, the names of the attorneys, the 
date issue was joined, and a statement of the issue, whether 
of law or of fact. When the cause is placed on the calen- 
dar, either party may notice it for trial. Both parties 
generally give notice, each to the other. The plaintiff 

to answer, of what does the judgment-roll consist ? If the complaint is 
■worn to, is farther proof necessary ? If it is not sworn to, before whom 
mutt it be proved ? When the summons is for relief, and there is no an- 
swer or demurrer, to whom must the plaintiff afcply to assess the amount 
doe? If the action be for the recovery of personal property with dam- 
ages, or for assault and battery ? 

2. When an answer or demurrer has been served, and there is an 
issue, what must foUow? What is a trial ? By whom are the issues of 
law tried ? By whom the issues of fact ? What is filed with the clerk- 
of the court ? In what order does the clerk put the cause on the calen- 



324 TRIAL OF ACTIONS. 

gives notice that if the defendant fail to appear on the day 
of trial, he will take an inquest in the action. Defend- 
ant gives notice that if the plaintiff fail to appear, de- 
fendant will move to dismiss the complaint No motion 
for an inquest, or for the dismissal of the complaint, will 
bo entertained by the court, unless previous notice has 
been given. 

3. An inquest is an inquiry before the court into the 
facts of the case, and rendering judgment thereon, in ab- 
sence of defendant In order to prevent an inquest from 
being taken before the cause is called in its order on the 
calendar, an affidavit of merits must be filed with the 
clerk, and a copy served on plaintiff's attorney. The de- 
fendant must state in his affidavit of merits, " that he has 
fully and fairly stated the case to his counsel (giving his 
residence), and that he is advised, after such statement by 
his counsel, that he has a good defence upon the merita." 
When the cose is brought on for trial, either party may 
furnish the court with a copy of the pleadings.- It is the 
duty of the clerk to enter the judgment in his minutes, 
specifying the time and place of trial, the names of the 
jurors and witnesses, the verdict, and the judgment in ac- 
cordance with the verdict. 

4. If a question of law arises on the trial, either party 
may take an exception to the ruling of the court thereon, 
and may have the question reheard on appeal. Questions 
of law are raised by demurrer, and by a bill of excep- 
tions. A motion may be made for a new trial on the min- 
utes of the court, containing exceptions, or to set aside a 

dar ? What is the date of the issue? What does the note of issue con. 
tain? Who may give notice of trial? What notice does the plaintiff 
give? What notice does the defendant give ? Will the court entertain 
such motion without notice ? 

3. What is an inquest ? What must be done to prevent an inquest 
before the cause is called in its order on the calendar? What must de- 
fendant state in his affidavit of merits? When the action is brought to 
trial, which party furnishes the court with a copy of the pleadings ? 
What entry does the clerk make in his minutes of the trial ? 

4. If a question of law is decided during the trial, what may either 
party do ? How are questions of law raised ? For what may a motion 
tor a new trial, on the minutes of the court, be made ? In what way 



TRIAL OF ACTIONS. 325 

verdict for insufficient evidence, or for excessive damages. 
A trial by jury may be waived — 1. By failing to appear 
at trial ; 2. By written consent filed with the clerk ; 3. 
By oral consent in open court. 

If the action i6 tried by the court without a jury, the 
judge must state in his decision the facts found by him, 
and conclusions of law. Either party may except to such 
conclusions of law within ten days after notice of the de- 
cision. 

5. The party appealing makes out a case, which must 
contain a complete history of the trial, embracing the evi- 
dence given by. the witnesses, and exceptions taken to 
questions of law, which arose on the trial, and exceptions 
to the conclusions of law found by the judge, if tried by 
him without a jury. When the case is printed, the 
pleadings are also inserted, which makes a complete his- 
tory of the case. The same issues which may be tried by 
the court, may be tried by a referee. The referee must be 
appointed by the court, either with or without the con- 
sent of the parties. The decision of the referee is conclu- 
sive in questions of fact, unless it is clearly against evi- 
. dence, or without any evidence to support it. The ref- 
eree states in his report the facts found, and conclusions of 
law: A motion may be made to set aside the report of 
the referee, and for a new trial, on the following grounds : 
1. That the referee has not passed upon all the issues 
made by the pleadings; 2. That 'the facts found are not 
supported by the evidence; 3. That the conclusions of 
law are erroneous. 

If the report, of the referee is set aside, the case goes 

, — . 

may trial by jury be waived? If tbe action be tried by the court with- 
out a jury, what most the judge state in his decision? Within what 
time may either party except to such* conclusions of law ? 

5. Whichparty makes up the case on appeal ? What must the case 
contain? When the case is printed, what is inserted? What issues 
may be tried by a referee ? How is the referee appointed ? When are 
the decisions of the referee conclusive in matters of feet ? What do#*s 
the referee state in his report ? For what reasons may a motion \xi 
made before the court to set aside the report of the referee, and for a 
new trial ? If the report of the referee is set aside, what is the effect ? 
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back to the same referee, to be agaiti tried by him. Judg- 
ment is entered on the report of a referee, in the same 
manner as if the trial were by the court. An appeal can 
be taken directly to the general term, from a judgment 
entered on the report of a referee. The case is settled 
before the referee. A judgment becomes a lien on real 
property, by being docketed in the Supreme Court, or by 
filing a transcript of the judgment in the county where 
the real property is situated. The judgment continues to 
be a lien upon such real property for a period of ten 
yearfe from the docketing of the judgment. 



CHAPTER LXXXIX. 

EXECUTION. 



1. An execution may be issued immediately after dock- 
eting the judgment. There are three kinds of execu- 
tion: 1. One against the property of defendant; 2. One 
against the person of defendant; 3. One to carry the 
judgment into effect— as, to take the possession of real ok 
personal property from defendant, and deliver it to plain- 
tiff. Under the Code, the execution is issued by the at- 
torney of the plaintiff. It is issued in the name of the 
people of the State. It is directed to the sheriff of the 
county in which the property or person is situated. The 
execution states the county in which the judgment-roll is 
filed, and that the same is docketed in the county in which 



How is judgment entered on the report of the referee? Can an appeal 
be taken from such judgment direct to the general term ? Before whom 
is the case settled ? When does a judgment become a lien upon defend- 
ant's real property? How long does it continue to be a lien on such 
real property? 

1. When may an execution be issued ? How many kinds of execu- 
tions are there? By whom is the execution issued ? In whose name? 
To whom is it directed ? What is stated in the execution ? What does 
it command the sheriff to do ? If there is not sufficient personal prop- 
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the sheriff resides. It states the amount of the judgment, 
and the time when it was entered. It commands the 
sheriff to satisfy the judgment out of the personal prop- 
erty of the defendant, if sufficient can be found in his 
county ; and if not, it commands him to satisfy the execu- 
tion out of the real property of defendant, belonging to 
him on the day when the transcript was docketed in his 
county, in whose hands soever the same may be. It re- • 
quires the sheriff to return the execution, within sixty 
days, to the office of the clerk of the county from which 
the execution was issned. When a judgment has been 
obtained in one county, a transcript of that judgment may 
be sent to any or all the other counties in the State, and 
filed with the clerk of the county. This judgment be- 
comes a lien on all the real property that the defendant 
owned on that day, or acquired thereafter in that county, 
for ten years. 

2. The form of the execution against the person is 
nearly the same as that against the property, except that 
it is stated therein that an execution against the property 
of defendant had been issued and returned unsatisfied. 
It differs also in the command. In the execution against 
the person, the people command the sheriff to arrest the 
defendant, and commit him to the jail of the county un- 
til he pays the judgment, or is discharged according to 
law. The execution is always signed by the attorney of 
the plaintiff. In an execution for carrying the judgment 
of the court into effect, the people command the sheriff to 
take the property from the defendant and deliver it to the 
plaintiff; and in case a delivery of the property cannot be 



erty to satisfy the judgment ? Belonging to him on what day ? When 
is the sheriff required to return the execution? To whom? When 
a judgment has been obtained in one county, where may transcripts be 
filed ? Upon what does the judgment then become a lien ? For what 
time? 

2. What is the form of the execution against the person ? What is 
stated therein ? What is the command in an execution against the per- v 
son? By whom is the execution signed? In an execution for carrying 
the judgment of the court into effect, what is the command ? 
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made, then to levy npon, and sell bo much of the per- 
sonal property us shall satiety the judgment for an amount 
specified therein. 

3. The sheriff makes a levy on personal property by 
seizing and taking the same into his possession. lie may 
levy upon all pergonal properly not exempt from execu- 
tion by statute, and except choses in action. If the de- 

•fendant is a partner, the sheriff may levy on liis interest 
in the property in tho firm. The sheriff converts the 
goods and chattels into money by sale at public auction. 
All persons may purchase, except the sheriff and his depu- 
ties. The sheriff's fees, or his poundage, is two and one- 
lialf per cent, on the first two hundred and fifty dollars, 
and one and one-fourth per cent, on the amount exceeding 
two hundred and fifty dollars. For advertising be is 
allowed two dollars, and three cents per mile for travelling- 
fees each way, to be counted from the courthouse of the 
county. 

4. If the sale of the personal property does not satisfy 
the judgment, the sheriff may sell any of the real prop- 
erty owned by the defendant at the time of docketing the 
judgment, or at any time after, in whose hands soever the 
same may he. The sheriff converts the real property into 
money by sale at public auction, after having advertised 
the same for six successive weeks previous to the sale. 
The sheriff delivers to the purchaser a certificate of the 
sate, subscribed by him ; containing a description of the 
property, the price of each distinct lot, the whole amount 
of money paid, and the time when the purchaser will be 
entitled to a conveyance. A duplicate of this certificate 



what personal property may he levy? - _, .„ _ , .„„., 

upon what may tho sheriff levy ( How doca the sheriff convert tho 
goods and chattels into inoneyl Who may purchase ? What is the 
sheriffs poundage .' What is he allowed for advertising? For travel- 
li tig-fees ? 

4. If the sale of the personal property does not satisfy the judgment? 
How does he convert the real property into money ? How long must he 
advertise tho same V What does tho sheriff deliver to tho purchaser? 
Where docs ho file a duplicate? What must be stated in the certificate? 
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must be filed in the county clerk's office. The judgment 
debtor's right to redeem ceases at the expiration of one 
year. Other judgment creditors within three months have . - 
aright in the order of their judgments to redeem the prop- 
erty from the purchaser, by paying to him the amount of 
the purchase, with seven per cent, interest. Each judg- 
ment creditor, in his order, must pay all the previous 
judgments which have become liens on the property. 

5. The following property is exempt from execution, 
except an execution for the purchase-money: 1. Spinning- 
wheels and stoves for family use; 2. The Bible, family 
pictures, and school-books ; family library, not exceeding 
fifty dollars in value ; 3. Pew in church, one-fourth of an 
acre of ground, set apart for a burying-ground ; 4. Ten 
sheep, one cow, two swine, with food for the 6ame and 
for the family for sixty days ; 5. Wearing apparel ; 
cooking utensils ; 6. Necessary tools of a mechanic, not 
exceeding twenty-five dollars in value; 7. Other house- 
hold furniture, tools, or team, not exceeding one hundred 
and fifty dollars ; 8. Professional books and surgical in- 
struments ; 9. Shares in a building society, to the value 
of six hundred dollars ; 10. The homestead, to the value 
of one thousand dollars. This property, in the State of 
New York, is exempt from execution, and in some other 
States. This exemption is governed by statutes in each 
State. 

6. If a judgment has been entered in one county, and 
transcripts have been filed in other counties, and the 
judgment is paid, it may be satisfied of record in all 



What time does the judgment debtor have to redeem the property? 
What right do other judgment creditors then have ? What must each 
judgment creditor pay ? 

5. What books are exempt from execution ? A burying-ground of 
what size is exempt? What stock is exempt? What apparel? What 
tools ? What additional household furniture ? What books and instru- 
ments ? ' What shares in a building society ? The homestead of what 
value? Where is this property exempt? By what is the exemption 
from execution governed ? 

6. If a judgment has been entered in one county, and transcripts have 
been filed in other counties, and the judgment is satisfied, can it be satis- 
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these counties, and it then ceases to be a lien on the real 
property of the defendant. A satisfaction-piece is signed 
and acknowledged by the judgment creditor, and filed in 
the office of the county clerk in which the judgment was 
docketed. The clerk then enters the satisfaction upon the 
record. This satisfies the judgment of record in< this 
county. The judgment debtor then procures transcripts 
of the judgment, showing that it is satisfied, and has them 
filed in -the counties in which transcripts of the judgment 
were originally filed. 

7. If an execution against the property of the defend- 
ant is returned unsatisfied, an order may be procured re- 
quiring the judgment debtor to appear before one of the 
judges of the court, and be examined concerning his 
property. The order is granted on the affidavit of plain- 
tiff, or his attorney. The affidavit must show that a judg- 
ment has been obtained, an execution issued, and that the 
execution has beep returned unsatisfied. The order is 
served by showing the original to the defendant, and de- 
livering to and leaving with him a copy. A copy of the 
affidavit is also served. On the day, and at the hour 
named in the order, the defendant is called by the crier of 
the court. If he answer, he is sworn and examined. If 
he fail to answer, an affidavit of service of the previous 
order is made, and the court grants a further order, for 
the judgment debtor to show cause why an attachment 
should not issue against him for the contempt of the order 
of the court. If he obey the 6econd order, interrogatories 
may be administered to him, and he may show cause, if 
he has any, to exonerate himself from the charge of con- 

fied of record in all these counties? What effect does the satisfaction 
have upon the lien ? By whom is the satisfaction-piece signed and ac- 
knowledged? Where filed? What action does the clerk then take? 
How is the judgment satisfied of record in other counties? 

7. If an execution is returned unsatisfied, what order may be pro- 
cured ? On what is the order granted ? What must the affidavit show ? 
How is the ordt'r served? What is served with the order? By whom 
is the debtor called on the day and hour named in the order? If he an- 
swer ? If he fail to answer, what is done ? What further order is ob- 
tained? If he obey the second order, what is administered to him? 
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tempt. If he does not appear to answer to the second 
order, the court will grant an attachment, directing the 
sheriff to arrest the judgment debtor, and produce him in 
court at a time specified. The leading object of the ex- 
amination, is to ascertain if the judgment debtor ha§ any 
property which ought to be applied to the satisfaction of 
the judgment. 

8. When money is discovered, the court will order it 
' to be applied to the payment of the judgment. When 

other property is discovered, the court will appoint a re- 
ceiver, to convert the same into money, and to apply the 
money to the payment of the judgment. A person or 
corporation holding funds, or being indebted to the judg- 
ment debtor, may be examined. If any property, con- 
sisting of money or indebtedness, be discovered in the 
hands of such third party, belonging to the judgment 
debtor, the court will order it to be applied to the pay- 
ment of the judgment. If other property is discovered, 
the court will appoint a receiver to convert the same into 
money, and apply it to the payment of the judgment. 

9. A receiver acts in the capacity of an officer of the 
court, and is under the direction and control of the court, 
and responsible to the court only, for the performance of 
his duties. A receiver may also be appointed by the 
court, where property which is the subject of the action 
is in danger oi* being lost or injured before the termina- 
tion of the action; or to carry the judgment into effect; 
or to dispose of property according to the judgment; or 
where a corporation has become insolvent. 

What may he then do? If he does not appear and answer the second 
order ? What is the leading object of the examination ? 

8. When money is discovered belonging to the judgment debtor, what 
wiU the court order? When other property is discovered, what action 
will the court take ? If a third person, or a corporation, has funds be- 
longing to the judgment debtor? If money is found, or indebtedness 
discovered, in the hands of the third party, belonging to the judgment 
debtor, what order will the court make ? If other property is discovered ? 

9. In what capacity does a receiver act ? Under whose direction and 
control is he ? To whom is he responsible for his acts ? In what other 
cases may a receiver be appointed? , 
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1. An appeal to the general terra from the decision of 
a single judge, is taken by the service of a notice on the 
adverse party, and the clerk with whom the jndgment was 
entered, stating that the party appeals from such .judg- 
ment. It must be taken within thirty days after the ap- 
pellant receives notice that the judgment has been en- 
tered and perfected. An appeal from the general term is 
taken to the Court of Appeals in the same manner, and 
within two years after the decision of the general term. 

2. Exceptions to the charge of the judge must be taken 
to each point separately, and a separate exception taken 
to the ruling of the judge on each point. If the conrt is 
requested to charge the jury that such is the law upon a 
point involved in the case, and if he refuse so to charge, 
exception may be taken to his refusal. These exceptions, 
upon matters of law, may be taken to the general term, 
and from the general term to the Court of Appeals. The 
appellant must give security for costs on appeal ; and if he 
wishes to stay execution, he must also give an undertaking 
that he will pay the judgment, so far as it is coufirmed by 
the appellate court. This undertaking is filed with the 
clerk of the court, with whom the judgment was filed. 
An appeal lies from the County Court to the general term 
of the Supreme Court. An appeal also lies from the Snr- 

1. How is an appeal taken from the decision of a single judge to tho 
general term held by three judges 1 Within what time most it be taken t 
How is an appeal taken from the general term to the Court of Appeals 1 
Within what time t 

2. How most objections to the charge of the judge be taken T If the 
court be requested to charge the jury that such is Die law npon • point 
involved in the case, and the jndire refuse bo to charge? To what court 
can exceptions to matters of kw be taken T What security must the ap- 
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rogate's Court to the general term of the Supreme Court. 

, The meaning of the term meritSj as used in the Code, is 
the strict legal rights of the parties, separate from mere 
questions of practice, and questions which depend upon 
the discretion of the court. An appeal is taken in the 
Marine Court in the same manner as in the Supreme 
Court An appeal is taken from the Justice's and Dis- 
trict courts by serving a notice of appeal on the adverse 

-party, and on the clerk of the court, stating the grounds 
of the appeal. The object in stating the grounds of appeal 
is to inform the justice and the adverse party, so that the 
justice may make a full return of the evidence upon these 
points. The justice must make his return within thirty 
days after service of notice. An appeal is brought to a 
hearing by placing it on the calendar, and giving notice 
of argument to the adverse party. All appellate courts 
have the power to affirm, reverse, or modify the decision 
of the court below. 

3. A commission to examine a witness out of the State 
is obtained by application to the court. The application 
is founded upon an affidavit, stating that a case is at issue ; 
the name of the witness ; that he is material, as the party 
is advised by counsel, and verily believes ; and that he is 
out of the State. If a commission be granted, interrog- 
atories are prepared by the applicant, and cross-interrog- 
atories by the adverse party. The interrogatories are 
settled before the court, and annexed to the commission. 

pellant give ? If he wishes to stay execution, what further security must 
he give ? With whom is this undertaking filed ? To what court does 
an appeal lie from the County Courts ? From the Surrogate's Court? 
What is the meaning of the term merits, as used in the Code ? How is 
an appeal taken in the Marine Court ? How is an appeal taken from 
Justice's and District courts ? What is the object of stating the grounds 
of appeal ? Within what time must the j ustice make his return ? How 
is an appeal brought to a hearing? What power has the appellate 
court? 

8. How is a commission to examine a witness out of the State ob- 
tained ? Upon what is the application founded ? What must be stated 
in the affidavit ? If a commission be granted, what is prepared by the 
applicant ? What is prepared by the adverse party ? Before whom are 
the interrogatories settled ? To what annexed Y Under what seal is the 
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The commission is issued wider he seal of the court. 
When a witness is about to leave the State, without a 
probability of returning in time to appear personally it 
the trial, or is bo sick or infirm as to be nnable to attend, 
he may be examined conditionally {de bene esse). The 
application for anch examination must be founded on 
ntfiduvit. The application may be opposed on affidavit. 
If an order of examination is granted, the witness is cl- 
ammed, his examination taken down in writing, carefully 
read to the witness, signed by him, certified by the judge, 
and filed with the clerk of the court. 



CHAPTER XCI. 

COMMERCIAL PAPER. 






1. Commercial paper is that which is used as a represen- 
tative of value, or as a substitute for gold and Silver in 
the transaction of business. The term commercial paper 
is applied to — 1. Promissory Notes; 2. Bank-bills; 8. 

Bills of Exchange; 4. Checks. 
The following ia the usual form of a Promissory Note: 

|3QQ. New York, Jane 8, 181(1 

One month after date, I promise to pay John B. Antor, or order, firs 
hundred dollars, value received. 

William Blaxh. 

The following is the usual form of a bank-bill ; 



for such examination founded 1 How n__.. _. . . .,, „ _ 

is granted, what ia done ( By whom certified ? Where filed ? 

1. What in commercial paper? To what instruments is the term ap- 
plied 1 What ia the usual form of a promissory note ? What is the 
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State of Nbw Tobk. 
The American Exchange Bank will pay five hundred dollars to the 
bearer, on demand. 

No. 6,729. New Tobk, June 8, 1865. 

William Blake, Gash. John B. Astob, Pre*. 

The following is the usual form of a bill of exchange : 

$500. New Tobk, June 8, 1865. 

On demand, pay to the order of John Foster five hundred dollars, 
value received, and charge the same to my account. 
To William Blake, John B. Astob. 

Boston, Mass. 

The following is the usual form of a check : 

$500. » New York, June 8, 1865. 

American Exchange Bank pay to John B. Astor, or order, five hun- 
dred dollars. 

William Blake. 

2. A promissory note is a written agreement made by 
one party to pay to another party a specified amount, in 
money or other property, at a given time. Bank-bills 
are promissory notes issued by incorporated banks. They 
are made payable to the bearer, on demand, in gold and 
silver, and treated as money in the ordinary transactions 
of business. . Bank-bills are not strictly a legal tender; 
but the tender of current bank-bills will be a sufficient 
tender in payment of a debt, unless the creditor, at the 
time of such tender, demand payment in gold and silver. 

3. Exchange is a negotiation by which one person 
transfers to another funds which he has in some other 
place. This transfer is made by means of an instrument 
which represents such funds, and is known as a bill of ex- 
change. A bill of exchange is a written order, made by 

usual form of a bank-bill ? What is the usual form of a biU of ex- 
change?' What is the usual form of a check ? 

2. What is a promissory note? What are bank-bills? How made 
payable ? In what ? How treated in the ordinary transaction of busi- 
ness? Are bank-bills strictly a legal tender ? When will the tender of 
current bank-bills be a sufficient tender in payment of a debt ? 

3. What is exchange? How is this transfer made? What is a bill of 
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one person, addressed to another person, directing him, 
absolutely find im conditionally, to pay a certain gum of 
money to n third person, named therein, and to charge 
the same to his account. A cheek is a bill of exchange 
drawn upon a hank or individual hanker, and is made 
payable on demand. If drawn payable at a futnreday, 
it is not strictly a check, but a hill of exchange. 

4. The following are the parties to a promissory 
note: 

Tho party who makes the promissory note is called 
the maker. 

The person to whom it is made payable is called the 
payee. 

Every payee who writes his name upon the back of the 
note is called the indorser. 

Every other person who writes his name upon the back 
of the note is called an indorser. 

Bank-bills are signed by the president and cashier of 
the bank, and the bank becomes the maker, acting through 
these officers. The following are tho parties to a bill of 
exchange : 

The person who makes the bill of exchange U called 
the drawer. 

The person to whom the bill of exchange is ti be paid 
is called the payee. 

The person to whom the bill of exchange is directed is 
called the drawee. 

When the drawee accepts, in writing, the bill of ex- 
change, he is called the acceptor. 

When the payee writes his name upon the back of the 
bill of exchange, he is called the indorser. 

Every other person who writes his name upon the back 
of the bill of exchange i3 called an indorser. 

exchange? What ia a chock t Bow made payable? If drawn payable 
at a future day? 

4. What is the party who makes tho promissory note called ? Who is 
the payee? Who are indoraera? By whom are bank-bills signed? 
How dois till' liu.uk UiciPiiii! the maker » Who is the drawer of a bill of 
eichango? Who is tho payee? Who is the drawee? Who is the ac 



I 
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The following are the parties to a check : 

The person who makes the check is called the drawer. 

The person to whom the check is to be paid is called 
Hie payee. 

The bank upon which it is drawn is the drawee. 

When the payee writes his name upon the back of the 
check, he is called the indorser. 

5. Commercial paper must be in writing. The writing 
may be in ink or in pencil. It may be written on paper 
or parchment. It may all be printed, except the signa- 
ture. The signature is usually in the handwriting of the 
maker. If the maker be unable to write his name, it may 
be written by another person, at his request, and in his 
presence* This becomes the maker's signature. It may 
be made by his agent, duly authorized thereto in his ab- 
sence. When the signature is made by a third person, 
at the request of the maker, and in his presence, a cross 
or mark is sometimes made by the maker, which cross or 
mark should be attested by the person who writes the 
maker's name. The signature made by mark is usually 
in the following form : 

$500. Nsw York, Jane 8, 1865. 

One month after date, I promise to pay John B. Aster, or order, five 
hundred dollars, value received. 

HU 

Witness: John Foster. William x Blake. 

mark. 

6. If John Foster be the agent of "William Blake, au- 
thorized to sign for him and in his name, the signature 
should be written as in the following form : 

oeptor ? Who are indorsers ? Who is the drawer of a check ? Who is 
the payee ? Who is the drawee ? Who are indorsers ? 

5. How must commercial paper be made? In what? Upon what? 
What part of it may be printed ? In whose handwriting is the signa- 
ture usually ? If the maker be unable to write his name V Whose sig- 
nature does this become ? In what other way may it be made in the 
maker's absence ? When the signature is made by a third person, in 
the presence of the maker, what is sometimes done by the maker? By 
whom should such cross or mark be attested ? What is the form of the 
promissory note executed by mark ? 

6. If John Foster be the agent of William Blake, authorized to sum 

22 15 ^ 
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$500. Nf^t Torn, June 8, 18»5. 

On'- month after d»t», I promise to i»j John B. Aslor, or oid*r. fir* 
hundred dollar*, valuo recuiT«l. Wiuim Bur* 

Bv Joint FMnm 

TIio signature, whether it be that of the maker, or En- 
dorser, or acceptor, may be made either by the person 
himself, or by another person in hia presence, at his re- 
quest, or by his agent, duly authorized. If commercial 
paper is made, or indorsed, or accepted by a firm, the 
signature is made by attaching the name of the firm, 
which each partner has authority to attach. A person or 
partnership may sign or indorso his name, or the nauwof 
the firm, in blank ; and if the instrument is filled np by s 
person duly authorized, it will bind the person or firm is 
the same manner as if it had been filled up before it wis 
signed. i 



CHAPTER XCIL 

HISTORY OF COMMERCIAL PAPEB. 

1. Of the different classes of commercial paper, bills of 
exchange are of the most ancient origin. They were in- 
vented to supply the necessities of commerce. Their ori- 
gin is involved in much obscurity. They were used in 
England in the thirteenth century. The advantage of 
bills of exchange may be illustrated as follows. If A be 
about to niiike a voyage from New York to London, and 
he has in his possession ten thousand dollars in gold and 
silver which he wishes to use in London, be may deposit 
the ten thousand dollars with some banker in New York 

for him, arid in lug name, la what form is the signature made T Bow 
may the signature of the maker, indorser, or acceptor be made? If 
commercial paper is made, or indorsed, or accepted by a firm t What Is 
the effect if a person or partnership sign or indorse in blank T 

1. Which of the classes of commercial paper Is of toe moat anefenl 
origin t For what purpose were they invented t In what ia their origin 
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city, and receive from him a bill of exchange on some 
banker in London. When A. arrives in London, he may 
present the bill of exchange to the banker upon whom it 
is drawn, and receive the ten thousand dollars, thereby 
avoiding the expense and risk of transmitting the gold 
and silver from New York to London. 

2. Sills of exchange were in their origin payable, ab- 
solutely and unconditionally, in gold and silver, at the 
time specified therein. Tliey were divided into two 
classes, foreign and inland. Foreign bills of exchange 
are those drawn by a person in one State or country upon 
a person in another State or country. Inland bills of ex- 
change are those drawn by a person in one State or coun- 
try upon another person in the same State or country. 

2. The par of exchange is measured by the intrinsic 
value of the coin. The intrinsic value of the coin de- 
pends upon the amount of pure gold or silver and the 
amount of alloy in any given weight. The rate of ex- 
change between two countries, is the actual price at which 
a bill drawn by a person in one State or country upon a 
person, in another State or country can be bought. The 
rate of exchange is made to differ, first, by the difference 
of weight or fineness of the coin ; second, by the increase 
or diminution of the demand for such bills of exchange. 

4. The general theory upon which bills of exchange 
rest is — 1. That the drawer has funds in the hands of the 
drawee ; 2. That the drawer sells or assigns to the payee 
so much of these funds as is named in the bill ; 3. That 
when the drawee accepts the bill of exchange, it is an ap- 
propriation of so much of those funds for the use of the 



involved? When were they introduced into England? How may the 
advantage of bills of exchange be illustrated ? 

2. How were bills of exchange in their origin payable ? Into what 
two classes were they divided ? What are foreign bills of exchange ? 
What are inland bills of exchange ? 

S. How is the par of exchange measured ? Upon what does the in- 
trinsic value of the coin depend ? What is the rate of exchange be- 
tween two countries ? How is the rate of exchange made to differ ? 

4. What is the general theory upon which bills of exchange rest ? 
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payee, or other person holding under the payee ; 4. Thai 
this amount ceases henceforth to be the money of the 
drawer ; 5. That it becomes the money of the payee, and 
those holding under him, in the hands of the acceptor. 
After such acceptance, the acceptor becomes the primary 
debtor of the payee, or other holder. The drawer and 
indorsers are only collaterally liable to the holder upon 
default of payment by the acceptor. 

5. Bills of exchange in familiar language are known as 
orders. A. calls upon B. for the payment of a debt. B. 
has a claim for an equal amount against G. B. instead of 
paying the money to A., gives A. an order on C. for the 
amount of his claim. This order is a bill of exchange. 
B. is the drawer. 0. is the drawee, and A. is the payee. 
When A. presents the order to C, and C. accepts it, C. is 
called the acceptor. If A. write his name upon the back 
of the order, he becomes an indorser. The law by which 
bills of exchange are governed is known as the Law Mer- 
chant, or mercantile law. It is a system of customs ac- ° 
knowledged by all commercial nations. Blackstone calls 
it the custom of merchants, and ranks it under the head 
of particular customs, which comprise the great body of 
the common law. Being a part of the law, their existence 
need not be proved by witnesses, but the judges are bound 
to take notice of them ex-officio. 

6. The next class of commercial paper in the order of 
time, after bills of exchange, is promissory notes. The 
origin of promissory notes is quite as obscure as that of 
bills of exchange.. They were first used in England about 
the middle of the seventeenth- century. They were re- 
garded as choses in action, which could not be assigned 
so as to give a third party a right to commence an action ' 
thereon. In the year 1704, during the reign of Queen 



After acceptance, who is the primary debtor t How only are the drawer 
and indoraers liable ? 

5. Br what term are bills of exchange in familiar language known ? 
Give the illustration. By what law are bills of exchange governed ? 
What is the Law Merchant ¥ What does Blackstone call it t Under 



k 
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Anne, in England, Parliament passed an act entitled, 
"An act for giving like remedy upon promissory notes as 
is now nsed npon bills of exchange." The reasons for 
passing the act are set forth in the preamble, as follows : 

" Whereas, it has been held that notes in writing signed by the party 
who makes the same, whereby such party promises to pay onto any other 
person or Sis order, any sum of money therein mentioned, are not assign- 
able or indorsable over within the custom of merchants to any other per- 
son, and that such person to whom the sum of money mentioned in such 
note is payable, cannot maintain an action by the custom of merchants 
against the person who first made and signed the same, and that any 
person to whom such note shall be assigned, indorsed, or made payable, 
could not within the custom of merchants maintain any action upon such 
note against the person who first drew and signed the same. Therefore, 
to the intent to encourage trade and commerce, which will be much ad- 
vanced if such notes shall have the same effect as inland bills of exchange, 
and shall be negotiated in like manner. 

" Be it enacted, etc," 

7. By this law, all promissory notes for the payment of 
any sum of money mentioned in such notes, are made as- 
signable or indorsable in the manner that inland bills of 
exchange are, or may be assignable or indorsable accord- 
ing to the custom of merchants. Since the passage of this 
law, all promissory notes payable absolutely and uncon- 
ditionally in money only, have been known and recognized 
as " promissory notes within the statute" All promissory 
notes payable in any other property but money, and all 
conditional promissory notes, have been known as promis- 
sory, notes not within the statute > and they are entitled to 

what head does he rank it? Is it necessary to prove the existence of 
guc^ customs by witnesses ? What are the judges bound to do? 

6. What is the next class of commercial paper in the order of time 
after bills of exchange ? Is the origin of promissory notes well known ? 
When were they first used in England ? How were they regarded ? In 
what year did Parliament pass an act in reference to promissory notes ? 
During whose reign ? What was the title of the act ? In what were the 
reasons for passing the act set forth ? Were promissory notes then as- 
signable or indorsable within the custom of merchants Y Could the as- 
signee or indorsee maintain an action thereon ? With what intent was 
this law passed ? 

7. What were made assignable or indorsable by this law ? In what 
manner? Since the passage of this law, what promissory notes have 
been known and recognized as promissory notes within the statute? 
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none of the privileges and presumptions which belong to 
promissory notes within the statute, accorded to them 
by the custom of merchants. 

8. Certain privileges are annexed to bank-bills, bills of 
exchange, checks, and promissory notes within the statute, 
which do not belong to any other unsealed instruments. 
They are presumed to be founded upon a valuable con- 
sideration between the original parties, whether the words 
" value received" appear upon the face of the paper or 
not. In an action between the original parties, the de- 
fendant may allege a want of consideration in his answer ; 
and if he establish a want of consideration on the trial, 
judgment will be rendered for the defendant. Generally, 
when the paper has passed into the hands of a third 
party, the presumption of a valuable consideration be- 
tween the original parties becomes absolute and cannot 
be rebutted. The indorsement of commercial paper 
within the statute is presumed to be founded upon a val- 
uable consideration. This presumption may be rebutted 
between the indorser and his immediate indorsee. Gen- 
erally, when this paper has passed beyond the indorsee, 
the presumption that it was indorsed for a valuable con- 
sideration becomes absolute. 



What as promissory notes not within the statute? To what are prom- 
issory notes not within the statute not entitled? 

8. To what are certain privileges annexed which do not belong to any 
other unsealed instruments? Upon what are they presumed to be 
founded ? In an action between the original parties, what may the de- 
fendant allege in his answer ? If the defendant establish his allegation 
on the trial, for whom must j udgment be rendered ? What is the general 
rule as to the presumption of value between the original parties, when the 
promissory note has passed into the hands of third parties ? What is 
the presumption as to the indorsement of commercial paper within the 
statute? Between what parties may this presumption be rebutted? 
What is the general rule when such paper has passed beyond the in- 
dorsee? 
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CHAPTER XCIII. 
Negotiability of commercial paper. 

1. Commercial paper is divided into two classes — nego- 
tiable and non-negotiable. Negotiable commercial paper 
is that which may be freely transferred from one owner 
to another, so as to pass the right of action to the holder, 
without being subject to any set-offs, or legal or equitable 
defences existing between the original parties, if trans- 
ferred for a valuable consideration before maturity, and 
received without notice of mv defect therein. Non- 
negotiable commercial paper i^nat which is made payable 
to the payee therein named. It may be passed from one 
owner to another by assignment, or by indorsement, but 
it passes subject to all set-offs and legal or equitable de- 
fences existing between the original parties. Negotiable 
paper is made payable to the payee therein named or to 
his order, or to the payee or bearer, or to bearer ; or some 
similar term is used showing that the maker intends to 
give' the payee authority to transfer it to a third party, 
free from all set-offs or equitable or legal defences exist- 
ing between himself and the payee. 

2. A set-off is a debt already due to the defendant on 
the part of the plaintiff, or from the person through whom 
his title is derived, which defendant claims to have al- 
lowed to him in discharge of a part or the whole of the de- 
mand made by the plaintiff. Fraud, duress, circumvention, 
and taking undue advantage, will be a sufficient defence 

1. Into what two classes is commercial paper divided ? What is nego- 
tiable commercial paper ? What is non-negotiable commercial paper ? 
How is negotiable paper made payable ? 

2. What is a setoff? What will be sufficient defences if the action 
be between the original parties? If the paper be non-negotiable? If 



V 
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if the netion is between the original parties. They will 
be a sufficient defence between the maker and third parties, 
if the paper he non-negotiable. These defences cannot 
be set up in an action by a subsequent holder with a per- 
fect title, if the paper be negotiable. If the consideration 
between the original parties were money made by betting, 
or if the consideration were usurious, this, by the statutes 
of the State of New York, wonld render the paper abso- 
lutely void, whether the action bo between the original 
parties or bo commenced by a subsequent holder. 

3. The title to negotiable paper passes from one owner 
to another by delivery, if made payable to payee or bearer, 
or to bearer. It passes by indorsement and delivery, if made 
payable to payee or order. The title to non-negotiable 
paper passes by a mere verbal assignment and delivery, 
or by indorsement and delivery. In a promissory note 
there are two original partW — the maker and the payee. 
The obligation of the maker is absolute, and continues 
until the note is p esumed to have been paid under the 
Statute of Limitations. The maker is the primary debtor. 
In a bill of exchange there are three parties, the drawer, 
the drawee, and the payee. "When the drawee accepts 
the bill, he becomes the primary debtor upon the bill of 
exchange. 

4. If the payee were obliged to enforce the payment of 
a promissory note within the statute, he wonld draw his 
complaint, under the Code, in the following form : 



(he paper lv> t i ■ ■ _-■■ .■ t i : 1 1 ■ 1 ■ ■ . :i!vi the action is broupht by ft third party with 
a perfect title '.' If tin 1 c-.:i--i deration between tin- original parties were 
money won by belt ins,', or it the com- idr ration »-.-re usurious, what wonld 
be the effect by the statute of the State of New York t 

8. How docs tbc i ill;' tn ui'L'iiiinbli' paper pass from one owner to an. 
otberT How ilm^i tli./ title to non-u -■;,-■. jliulili- papi-r pas- from one owner 
to another? In a promissory note, Who in tin- oridn'il parties ? Is tba 
obligation of (be maker nl^olute or ('ondiiioniv! '( How long does It con- 
tinue? Who is tlii' primary i.ii.-!.itorl How many parties to a bill ol 
exchange I After n<xeplaiii:e. wlio in tbc primary debtor t 

i. If [be payee of a prnmUsorv noli: within the statute tow obliged 
to enforce the paTinent, what would be the form of the complaint undel 
the Code 1 
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Supreme Court, 
City and County of New York. 

John B. Astor 

against 

William Blake. 

The complaint of the plaintiff shows to this court — 

I. That the defendant, at the city of New York, on the eighth day of 

June, 1865, made his promissory note in writing, and delivered the same 

to plaintiff, of which the following is a copy : 

" $500. New York, June 8, 1885. 

" One month after date, I promise to pay John B. Astor, or order, five 
hundred dollars, value received. 

" William Blake." 

IL That there is now due to plaintiff thereon from defendant the sum 
of five hundred dollars, with interest from the eleventh day of July, 
1865. 

Wherefore, plaintiff demands judgment against the defendant for the 
sum of five hundred dollars, with interest thereon from the 11th day of 
July, 1865. 

W. B. Wedgwood, Plaintiffs Attorney. 

City and county of New York, as. : 

John B. Astor, the plaintiff above named, being duly sworn, says that 

the foregoing complaint is true to his own knowledge, except as to those 

matters therein stated on information and belief, and as to those matters 

he believes it to be true. 

John B. Astor. 
Sworn before me, this 11th ) 

day of June, 1865, ) 
John Foster, 

Commissioner of Deeds. 

5. In every complaint there must be — 1. The title ; 2. 
The commencement ; 3. The statement of facts constitut- 
ing a cause of action; 4. The demand for judgment; 5. 
The verification. The title comprises the name of the 
court in which the action is brought, the name of the 
county in which it is to be tried, the name of the plaintiff, 
and the name of the defendant. The commencement is 
simply an introduction to the statement of facts. The 

5. What must every complaint contain? Of what is the title com- 
posed t What is the commencement ? How must the facta constituting 

15» 
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facts constituting the cause of action must be stated 
plainly and concisely, without unnecessary repetition. 
The demand for* judgment must necessarily follow from 
the facts stated. In the subsequent forms we shall omit 
the title, the commencement, the demand for judgment, 
and the verification. 

6. If the commercial paper be in a foreign language, it 
may be set forth in the complaint in that language, fol- 
lowed by the translation, preceded by the words "of 
which the following is a translation." All pleadings un- 
der the Code must be in the English language. The 
translation meets this requirement. Instead of setting 
forth in the statement of facts constituting the. cause of 
action a copy of the commercial paper, as in the above 
form, it may be set forth according to its legal effect 
Messrs. Field, Noyes, and Bradford, in their book of 
forms adapted to the Code, set forth the legal effect of 
the above note, in the statement of facts, in the following 
language : 

(Title.) 
(Commencement.) 

I. That at the city of New York, on the 8th day of June, 1865, de- 
fendant, by his promissory note, promised to pay to the plaintiff, or 
order, five hundred dollars, one month after date. 

II. That he has not paid the same. 
(Demand.) 

(Verification.) 

7. Where the maker of a promissory note makes the 
same by his agent, duly authorized, that fact must be 
stated in the complaint. If William Blake, by John 

the cause of action be stated ? What must follow the facts stated ? 
What will be omitted in subsequent forms ? 

6. If the commercial paper be in a foreign language, how may it be 
set forth in the complaint ? In what language does the Code require 
all pleadings to be made ? Instead of setting forth a copy of the com* 
mercial pai>er in the complaint, in what other way may it be set forth t 
What is the form of setting forth commercial paper, according to its le- 
gal effect, as given by Messrs. Field, Noyes, and Bradford 1 

7. If the maker of a promissory note makes the same by his agent, 
duly authorized, where must that fact appear ? If William Blake, by 
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Foster, his agent, make a promissory note, that fact 
should be set forth in the complaint, as follows : 

(Title.) 
i (Commencement.) 

L That the defendant, at the city of New York, on the 8th day of June, 
1865, by one John Foster, his agent, duly authorized thereto, made his 
promissory note, in writing, and delivered the same to the plaintiff, of 
which the following is a copy : 

" $500. New York, June 8, 1865. 

" One month after date, I promise to pay John B. Astor, or order, fire 
hundred dollars, value received. William Blake, 

u By John Foster." 

II. That there is now due to plaintiff thereon, from defendant, the 
sum of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 

(Verification.) 

8. When a promissory note is payable in any thing but 
money, it does not come within the statute. There is no 
presumption that it is founded upon a valuable considera- 
tion. A consideration must be alleged in the complaint, 
and proved on the trial. The acknowledgment of a con- 
sideration in such promissory note, by inserting the words 
" value received" is sufficient to cast upon the defendant 
• the burden of proof that there was no consideration. 
The acknowledgment of " value received," raises the pre- 
sumption that the note was given for value ; but this 
presumption may be rebutted by the defendant. In a 
complaint on such a note, the facts are set forth in the 
following form : 



John Foster his agent, make a promissory note, what is the form of 
complaint on such note ? 

8. When is a promissory note not within the statute? What pre- 
sumption does not arise ? What must be alleged in the complaint, and 
proved on the trial ? If the words " value received" be inserted in such 
note, what is the effect ? What presumption do the words " value re- 
ceived" raise? Can this presumption be rebutted? In a complaint 
on such a note, in what form are the facts set forth ? 
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(Title.) 

(Comm e n cement.) 

I. That defendant, nt the city of New York, on the 8th day at June. 
1863, nia<Ic liic promlasnry note, In writing! and delivered the same to 
plaintiff for value received, of which the. following is a copy : 

■ $.100. New York, Jane 8, 1865. 

" One month after date, for value received, I promise to pa; to John B. 
Aalor, or order, five hundrud dollars in wheat, at one dollar per baaheL 
at No. 1S5 Wuahingtonatreet, New York city. 

•• Willuh Buiks." 

II. That at the maturity of said not*\ the game was duly p 
for payment according to the purport thereof, bat wu not paid, n 
part thereof-, and defendant ia now juatlv inJirbtt-d to plaintiff thereon 
In the sum of five hundred dollar* damage), with interest from the 8lh 
day of July, 1805. 

(Demand.) 
(Verification.) 

9. When the payment of a promissory Dote is condi- 
tional, it does not come within the statute. In an action 
npon a conditional promissory note, the facts constituting 
the cause of action are set forth ia the complaint, in the 
following form: 

(Title.) 

(Com mencement.) 

I. That the defendant, at the dty of New York, on the 8th day of 
June, 1805, made his promissory note, in writlng,'and delivered the bum 
to plaintiff for value, of which the following la a copy : 

•■ $500. New Yoke, Jane 8, 1865. 

"One year after date, for value received, I promise to pay John 0. 

Astor five hundred dollars, in case the proceeds of the farm I have tUi 

day bought or him shall exceed the sum of one thousand dollars. 

"John F 



n. Plaintiff further shows, on information and belief, that the proceed* 
of said farm did, before the expiration of one year, exceed the sum of ana 
thousand dollars, of which defendant, on the 8th day of June, 1860, at 
the city of New York, had due notice, and payment of said note wis 
then and there duly demanded ; but said note has not been paid, dot any 



S. If the payment of the promissory note is conditional ? In a f 
plaint npon a conditional promissory note, how are the facts cm 
tilting the cause of action set forth i 
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part thereof; and there is now due to plaintiff thereon, .from defendant, 
the sum of five hundred dollars, with interest thereon from the 8th day 
of June, 1866. 

10. When an action is commenced by the payee of a 
bill of exchange against the acceptor, who accepted the 
same, but failed to pay it at maturity, the facts consti- 
tuting the cause of action are stated in the complaint, in 
the following form : 

(THle.) 
(Commencement.) 

I. That defendant, at the city of New York, on the 8th day of June, 
1865, accepted a certain bill of exchange, in writing, and delivered the 
same to plaintiff for value, of which the following is a copy : 

5 " |500. New York, June 8, 1865. 

. 3 " One month after date, pay to John B. Astor, or order, fire hun- 
3 ^ dred dollars, value received, and put the same to my account. 
|*3 "John Foster. 

n 3 To William Blake, 

£ New York City." 

IL That there is now due to plaintiff thereon, from defendant, the sum 
of five hundred dollars, with interest from the 11th day of July, 1865. 
(Demand.) 
(Verification.) 

11. If the facts were stated in the complaint according 
to their legal effect, without inserting a copy of the bill 
of exchange, they would be set forth as follows : 

(Title.) 

(Commencement.) 

L That, at the city of New York, on the 8th day of June, 1865, one 
John Foster made his certain hill of exchange, in writing, dated on that 
day, directed to defendant, William Blake, and thereby requested de- 
fendant to pay to plaintiff, or order, the sum of five hundred dollars, 



10. When an action is commenced by the payee, upon a bill of ex- 
change, against the acceptor, who accepted the same, but failed to pay 
it at maturity, how are the facta constituting the cause of action stated 
in the complaint ? 

11. If the facta were stated in the complaint according to their legal 
effect, without inserting a copy of the bill of exchange, in what form 
would they be set forth) If an action be brought on two promissory 
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one month after the date thereof, far value received, and delivered the 
mh» to plaintiff. 

11 That defendant, on presentment of said hill of exchange, dalf 
accepted the sanfci, 

III. That the amid hilt of exchange hue not Iwn [mid. near any part 
■'■i-'.- ■ : . but the defendant is nov justly indebted to pLUtLUfl* is tha 
■am of five hundred dollars, with interest from the 11th day of July, 
I860. 

(Demand.) 

(Veriii cati on.) 

Where an action is brought on two promissory notes, or 
two biils of exchange, the facts constituting each cause of 
action must bo separately stated. When a bill of ex- 
change has been accepted by an agent, that fact mast be 
set forth in the complaint, as in the like case in promis- 
sory notes. 

12. When a promissory note is made payable at a cer- 
tain time after sight, presentment and notice that tie 
maker is required to pay the note according to the terms 
thereof, are conditions which are necessary to fix the 
time of payment, and must be alleged in the complaint 
In an action on such a note, the facts constituting the 
cause of action are set forth as follows : 

(Tile.) 
(Commencement.) 

I. That the defendant, at the city of New York, on the 6th day rf 
June, 1806, made his promissory note, in writing, and delivered the 
same to plaintiff, of which the following is a copy : 

" $500. New York, June 8, 1855. 

" One month after sight, I promise to pay John B. Astor, or order, 
five hundred dollars, value received. William Bukk." 

II. That on the first day of July, 1865, at 128 Broadway. In tha 
city of New York, said note was presented to the defendant, William 
Blake, with notice that payment was required according to the terms 



note*, or two bills of exchange, how most the facts be stated? If a bill 
of .srli mine has been accepted by an agent I 

V2. When a promissory note is made payable at a certain timo aftes) 
sight, what arc conditions necessary to fix the time of payment T Must 
they be alleged in the complaint T In an action upon each a note, how 
am the facte constituting the cause of action set forth In the complaint; 
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III. That there is now due to the plaintiff thereon, from the de- 
fendant, the sum of five hundred dollars, with interest from the 4th 
day of August, 1805. 

(Demand.) 

(Verification.) 



CHAPTER XCIV. 

THE PRINCIPAL PARTS OF COMMERCIAL PAPER. 

1. In examining the forms of promissory notes and 
bills of exchange, onr attention should be directed to — 
1. The place where the paper is made; 2. The date; 
8. The time of payment ; 4. The promise in notes, and 
the order in bills ; 5. The payee ; 6. The amount ; 7. The 
acknowledgment of value received ; 8. The signature of 
the maker ; 9. The drawer of a bill ; 10. The place of 
payment. In order to ascertain whether a bill of ex- 
change be foreign or inland, the place where it was made 
should appear upon the face of the bill. If the place 
where a bill of exchange or a promissory note was made 
be omitted, it may be proved by parol evidence. 

2. Commercial paper may be ante-dated or post-dated. 
If it become necessary to prove the true date, this may 
be done by parol evidence. The error in the date must 
be alleged in the complaint, whenever it is necessary to 



1. To what points should our attention be directed in examining the 
forms of promissory notes and bills of exchange? In order to ascer- 
tain Whether a bill of exchange is foreign or inland, what should ap- 
pear upon its face? If the place where made be not on the bill or 
note, how may the place be proved ? 

2. How may commercial paper be dated ? If it becomes necessary to 
prove the true date, how may this be done ? What must be alleged in 
the complaint, when it is necessary to prove the true date ? How are the 
facts constituting the cause of action set forth in the complaint, in such 
case? For what purpose is the date important? If it is without date, 
how is the time computed ? If the day the note was made cannot be 
ascertained? 
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prove the true date. The facts constituting the cause ot 
action are in such case stated as follows : 

(Title.) 

(Commencement.) 

L That the defendant, at the city of New York, on the 8th day of 
June, 1865, made his promissory note in writing, bearing date, by mis- 
take, on the 8th day of January, 1865, whereas, in truth, it was intended 
to bear date on the said 8th day of June, and delivered the same to 
plaintiff, of which the following is a copy : 

" $500. New York, January 8, 1865. 

" One month after date, 1, promise to pay John B. Astor, or order, fire 

hundred dollars, value received. 

William 



II. That there is now due to plaintiff thereon, from defendant, the sum 
of five hundred dollars, with interest from the 11th day of July, 1866. 

The date is important, for the purpose of ascertaining 
the time of payment. If it is without date, the time will 
be computed from the day the note was made. If that 
cannot be ascertained, then the time is computed from the 
first day its existence can be established. 

3. The time of payment should be stated in the note or 
bill. If no time of payment is stated, it is payable on 
demand. The time of payment must be a period of time 
which must inevitably happen, in order to bring it within 
the statute. The following has been decided to be not a 
good promissory note within the statute, on the ground of 
uncertainty as to the time of payment: 

$500. New York, June 8, 1865. 

I promise to pay John B. Astor five hundred dollars when he shall be- 
come of age, value received. 

William Blaxx. 

The following i6 a good promissory note within the 

8. What further should be stated in the bill or note ? If no time is 
stated ? What is necessary, as to the time of payment, to bring it with- 
in the statute ? What form of promissory note has been decided to be 
not within the statute, on the ground of uncertainty as to the time of 
payment ? What form has been decided to be within the statute ? It 
the promise be to pay a certain sum at the death of the payee, or at 
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statute, as it will become payable on the 8th day of June, 
1867, whether the payee be living or not : 

$500. New York, June 8, 1865. 

I promise to pay John B. Astor, when he becomes of age, to wit, on 
the 8th day of June, 1867, five hundred dollars, value received. 

William Blake. 

A written promise to pay a certain sum of money at 
the death of payee, or of some other person, or at a fixed 
time thereafter, is a valid promissory note within the 
statute, because it must inevitably become due at some 
future time, although the precise time is uncertain. To 
the time stated in the instrument days of grace are usually 
added in computing the time of payment. 

4. There must be an express promise to pay upon the 
face of the promissory note. The phrases, 

" I promise to pay to," 

" I promise to be responsible to," 

" I promise to pay, or cause to be paid to," 

" I promise that A. B. shall receive," 
are equally valid in legal effect. The mere acknowledg- 
ment of indebtedness in writing, without an express 
promise to pay the debt, is not sufficient to constitute a 
promissory note within the statute. Such an acknowledg- 
ment is frequently made in an abbreviated form, as follows : 

New Yobx, June 8, 1865. 
John B. Astor, 

J U (500 

William Blake. 

An acknowledgment of a debt in this form is called an 
I O U. It is simply evidence of an account stated. It 

some other person ? What is added to the time stated in the bill or 
note? 

4. Where must the promise appear ? What form of promise may be 
used ? If it bo only an acknowledgment of indebtedness, without an 
express promise? In what form is such an acknowledgment made? 
what is the acknowledgment of a debt in this form called? If an 
I O U contain a promise to pay ? Give a form which would be with- 
in the statute? Is there any precise language for the order? If the 
23 
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does not amount to a promissory note But if an I O U 
contains a promise to pay, it will be a promissory note 
within the statute. The following I O U is a valid 

promissory note within the statute: 

New York, Jane 8, 186S. 

Jolin B. Aetiir, 

I O U $BO0, payable July4tb, 18G5. 



The order in a bill of exchange may be varied. If the 
language be that the drawer requests the drawee to pay 
to the payee a certain sum of money, the language of the 
bill must import a request as a right, and not as a furor. 
A bill of exchange must demand a right, and not merdj 
ask a favor. 

5. The person to whom commercial paper is made pay- 
able must be clearly expressed upon the face of the paper, 
or be positively identified by the language used. Parol 
evidence is not admissible to show to whom it is payable. 
A promissory note payable to the order of John B. Astor, 
is payable to John B. Astor or order. When made pay- 
able to bearer, it is payable to the person who is or 
may be the bearer. The following is a good promissory 
note: 

Received, Now York, Jane 8, 1805, of Joan B. Astor, five handled 
dollars, which I promise to pay in one month. 

W w.i,mi Bj*ai*. 

Commercial paper may be signed, leaving a blank for 
the payee's name. It may be filled up by any- bona-Jidt 
holder, with his own name as payee. 



language be that the drawer requests the drawee to pay, what must be 
the nature of the request? What must a bill of exchange demand f 

5. Is it necessary that the payee be clearly expressed in the note or 
bill? Is parol evidence admissible to show to whom it is payable? If 
made payable to the order of John B. Astor ? When made payable to 
bearer? What is the form of a receipt, which amounts to a promissoty 
note? If the commercial paper be signed in blank, as to the payee** 
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6. In commercial paper within the statute, the exact 
amount to be paid must be stated, and it must not be ac- 
companied by any language which may make it more or 
less. If the sum expressed in the margin of the bill or note 
differs from the sum expressed in words in the body of 
the instrument, the words are deemed the true sum ; and 
parol evidence cannot be given to show that the sum in- 
tended is the sum mentioned in figures in the margin. 

7. In commercial paper within the statute, it is imma- 
terial whether the words " value received" be inserted or 
not. The law raises the presumption that it is founded 
on a valuable consideration, even when those words are 
omitted. In commercial paper not within the statute, 
the words " value received" must be inserted, to raise the 
presumption of value, and to cast the burden of proof 
upon the defendant, to show that it was given without 
value. 

8. Commercial paper may be made by one or by sev- 
eral persons. When made by more than one, it is pre- 
sumed to be the joint obligation of the makers. Words 
of joinder are not necessary to raise the presumption that 
it is a joint obligation ; but words of severance are neces- 
sary to produce a several responsibility. In an action 
upon joint commercial paper, the action must be brought 
against the makers jointly. If the obligation be joint 
and several, the action must be brought jointly against 
all, or severally against each. The following is a joint 
promissory note of all the partners : 



6. What is the rule within the statute as to the amount ? If the sum 
expressed in the margin of the bill or note differs from the sum ex- 
pressed in words in the body of the instrument, which is deemed the true 
sum ? Can parol evidence be introduced to show which was intended ? 

7. What is the effect of introducing the words " value received" into 
commercial paper within the statute t What presumption does the law 
raise ? If the commercial paper bo not within the statute ? 

8. By whom may commercial paper be made ? When made by more 
than one, what is presumed? Are words of joinder necessary to raise 
this presumption ? Are words of severance necessary to produce a sev- 
eral responsibility ? How must the action upon joint commercial paper 
be brought ? If the obligation be joint and several V Give the two forms 
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$500. New York, June 8, 1865. 

One month after date, we promise to pay John B. Astor, or order, five 
hundred dollars, Talue received. 

William Blake & Co. 

The following is also a joint promissory note of the 
makers : 

|500. New York, June 8, 1885. 

One month after date, we promise to pay John B. Astor, or order, fire 
hundred dollars, value received. 

William Blake. 
John Foster. 

The following is a joint and several promissory note of 
both makers : 

$500. New York, June 8, 1885. 

One month after date, I promise to pay John B. Astor, or order, five 

hundred dollars, value received. 

William Blake. 

John Foster. 

The following is also a joint and several promissory 
note : 

$500. New York, June 8, 1865. 

One month after date, we jointly and severally promise to pay John 
B. Astor, or order, five hundred dollars, value received. 

William Blake. 

John Foster, 

The following has been frequently decided to be a 
joint promissory note of both makers, as to the payee and 
subsequent holders : 

$500. New York, June 8, 1865. 

One month after date, we promise to pay John B. Astor, or order, five 
hundred dollars, value received. 

William Blake, Principal. 
John Foster, Surety. 



of joint promissory notes. Give the two forms of joint and several 
promissory notes. Give the form signed by principal and surety. 
As to whom is this a joint promissory note ? As between themselves. 
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Ab between themselves, they hold the position of prin- 
cipal and surety. If it were written, I promise, and were 
signed in the same manner, it wonld be the joint and sev- 
eral note of both parties. 

9. In an action against partners, as makers of a prom- 
issory note or as acceptors of a bill of exchange, or as 
indorsers or drawers, a partnership most be alleged in the 
complaint. If there be no allegation that the defendants 
were partners, nor that they acted under their firm-name 
in making, accepting, or indorsing the note or bill, proof 
that one of the defendants made the signature of the firm 
is not sufficient to bind the firm. Where the fact of 
partnership is likely to be drawn in question, it is better 
to aver the fact distinctly. When an action is brought 
against partners as makers of a promissory note, the 
name of each general partner must be set forth in the title 
as defendants ; and the fact of partnership is set forth in 
the complaint, in the following form : 

(Tltte.) 

(Commencement) 

L That on the 8th day of June, 1665, the defendants were partners, 
doing business under the firm-name of William Blake & Co., and that on 
that day, at the city of New York, they made their promissory note in 
writing, under their said firm -name, and delivered the same to plaintiff, 
of which the following is a 0007 : 

"(500. New York, Jane 8, 1665. 

" One month after date, we promise to pay John B. Astor, or order, Ave 
hundred dollars, Talue received. 

"W tt.i,h« blue & Co." 



what position do they hold 1 If it were written, " I promise," and signed 
In the same manner t 

9. In an action against partners, what must be alleged t If there be 
no allegation that defendants acted as partners? When an action is 
brought against partners as makers of a promissory note, what names 
must be set forth in the- title as defendants ? How is the fact of part- 
nership alleged in the complaint ? If the action be commenced by part- 
ners as payees, whose names most appear in the title as plaintiffs? 
What is the role under the Code as to a dormant partner! Astoa 
special partner? When the right of action depend* upun the 
of a partnership, what is necessary? What mast the plaintiffs 
How is the fact of partnership of the plaintiffs alleged in tin 
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IL That there is now doe to plaintiff thereon, from defendants, the 
Bom of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 

(Verification.) 

When an action is commenced by partners on a prom- 
issory note made payable to the order of the firm, the 
1 action must be commenced in the name of all the part- 
ners. Under the Code, a dormant partner most be made 
a co-plaintiff. A special partner, under the statute of 
New York, need not be made a co-plaintiff. When the 
right of action depends upon the existence of a partner- 
ship, a distinct averment of a partnership is necessary. 
The plaintiffs must show themselves to be the persons 
composing the firm. The fact of the partnership of plain- 
tiffs, who sue as payees of a promissory note, is sefc forth 
in the complaint, as follows : 

(Title.) 
(Commencement.) 

I. That on the 8th day of Jane, 1865, plaintiffs were partners, doing 
business under the firm-name of William Blake & Co., and that on that 
day, at the city of New York, the defendant made his promissory note 
in writing, and delivered the same to plaintiffs, under their firm-name 
of William Blake & Co., of which the following is a copy t 

$500. New Yobs, June 8, 1865. 

One month after date, I promise to pay William Blake & Co. five hun- 
dred dollars, value received. 

" John Foster." 

II. That there is now due to plaintiffs thereon, from defendant, the 
sum of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 
(Verification.) 

10. When the payees are a firm, and one of the part- 
ners dies, the surviving partner may sue in his own name ; 
but the death of the deceased partner, and the plaintiff's 



u 
it 



10. When the payees are partners, and one of the partners dies, how 
is the action brought ? What must be stated in the complaint ? Lf the 
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survivorship, must be stated in the complaint. If the note 
were made to the surviving partner only, although the 
consideration proceeded from the partnership, it will not 
be necessary to state the death of the deceased partner, 
and the survivorship of the plaintiff. When the action 
is commenced by a surviving partner, the facts showing 
the right of the surviving partner to sue in his own name 
are 6et forth in the following form : 

(Title.) 

(Commencement) 

L That on the 8th day of Jane, 1805, the plaintiff and one John Fos- 
ter were partners, doing business under the firm-name of William Blake 
& Co., and that on that day, at the city of New York, the defendant 
made his promissory note in writing, and deUvered the same to them, 
under their firm-name of William Blake & Co., of which the following 
is a copy : 

" |500. New York, June 8, 1865. 

" One month after date, I promise to pay William Blake & Co. five hun- 
hundred dollars, value received. 

"JoknB. Astob." 

II. That on the 25th day of June, 1865, at the city of New York, the 
said John Foster died, leaving this plaintiff the sole surviving partner 
of said firm. 

III. That there is now due to plaintiff thereon, from defendant, the 
sum of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 
(Verification. 

When the promissory note is made by a firm, and one 
of the partners dies, the action must be brought against 
the surviving partner on such note, and the death of the 
deceased partner and the survivorship of the defendant 
must be stated in the complaint. These facts are set forth 
in the complaint, in the following form : 

note were made to the surviving partner only, although the considera- 
tion proceeded from the partnership ? When the action is commenced 
by a surviving partner, how are the facts showing the right of the sur- 
viving partner to sue in his own name set forth ? When the promissory 
note is made by a firm, and one of the partners dies, against whom must 
the action be brought ? What must be stated 1a the complaint ¥ How 
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(Title.) 

(Commencement.) 

I. That on the 8th day of June, 1805. the defendant and one John 
Foster were portneis, doing l.iu.linv» nucl.-r the finn-nnmi' of William 
Bioko k Co., and tliat on that day, at the city of New York, they Dude 
their promissory note In writing, under their firm-name of William 
Blake & Co., and delivered the Mine to plaintiff, of which tho following 
ia a oopy I 

" $500. N«w Took, Jane 8, 1865. 

" One niontli after date, wo promlne to pay John B. Astor. or order, fire 
hundred dollars, value received. 

" WlLLIAM Dlise it Co- 
ll. That on the 25th day of Juno, ISO. - !, at the dty of Sew Tork, the 
said John Foster died, leaving defend an I the enle surviving partner of 
said firm, 

III. That there ia now due to plaintiff thereon, from defendant, ti» 
sum of fire hundred dollars, with interest from the 11th dwy of Julv, 
180B. 

(Demand.) 

(Verification.) 

When Uic plaintiff or defendant is a corporation, it is 
the practice to allege that fact in the complaint. That 
fact is generally alleged in the complaint, in the following 
form : 

(Title.) 
[Commencement.) 

I. That the defendants are a corporation created by and under the 
laws of the Suite of Now York, organized pursuant to an act of the 
Legislature, entitled, " An act to authoring the business of banking," 
passed April 18th, 1838, and the acts amending the same. 

II. That the defendant, at the city of New York, on the 8th day of 
June, 18(15, being such corporation, by their agents duly authorised 
thereto, made their certain promissory note In writing, and delivered 
the same to plaintiff, of which the following is a copy I 

" $500. New York, June 8, 18W. 

" One month lifter date, the American Exchange Bank will pay to John 
Foster, or order, five hundred dollars, valne received. 

" Jons B, Astor, Pres. 
" William Blake, Cash." 

are these facts set forth in tho complaint? When the plaintiff or de- 
fendant are a corporation, what in it the practice to allege T How is that 
fact generally alleged in the complaint! 
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HL That there is now due to plaintiff thereon, from defendant, the 
gam of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 

(Verification.) 

11. If a promissory note is to be paid at a particular 
place, that place must be stated in the body of the note. 
Parol evidence is not admissible to show the place of pay- 
ment. The place of payment of a bill of exchange is 
understood to be the place where the drawee resides, or 
where on the face of the bill it is addressed to him, un- 
less some other place be stated on the face of the bill. 
As a general rule, unless required by statute, the place of 
payment need not be expressly stated. If the address 
specify no place of payment, the bill is payable where the 
drawee accepts it, or payable at any place where the ac- 
ceptor may be found when it becomes due. There is 
generally in bills of exchange a statement of advice, as — 
" Put the same to my account," " Put the same to the ac- 
count of A. B.," " Put the same to account as per advice. * 
Bat none of these forms are essential to a bill of exchange, 
but a mere matter of mercantile convenience. If the bill 
be drawn "as per advice," the drawee is not bound to 
accept or pay without advice. The general usage in 
America is for the drawer to deliver a set of three parts 
of the bill to the payee, or holder, any one part of which 
set being paid, the others are void. Bills of exchange 
and promissory notes under seal are not entitled to the 
peculiar privileges of commercial paper. 

12. When the signature fe attested, it must be proved 

11. If a promissory note is to be paid at a particular place ? What 
evidence is not admissible to show the place of payment? What is un- 
derstood to be the place of payment of a bill of exchange ? Is it neces- 
sary to state the place of payment ? If the address specify no place of 
payment ? What statement of advice is generally inserted in bills of 
exchange ?* Are any of these forms essential ? If the bill bo drawn " as 
per advice," is the drawee bound to accept or pay it without advice ? 
What is the general usage in America ? Are bills of exchange and prom- 
issory notes under seal entitled to the privileges of commercial paper 
within the statute ? 

16 
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/ 

by the subscribing witness, and not otherwise, unles3 
the subscribing witness be absent from the State, or 
cannot be produced at the trial. The production of the 
witness on the stand is the best evidence. If the sub- 
scribing witness cannot be produced, a foundation must 
. first be laid by showing afair^ bonarJide y and unavailing 
effort to procure the attendance of the witness. This 
foundation being laid, proof of the handwriting of the 
subscribing witness may then be introduced. If the 
handwriting of the witness cannot be proved, a founda- 
tion must first be laid by proving a fair, bona-fide, and un- 
availing effort to prove the handwriting .of the witness. 
This foundation being laid, the handwriting of the maker 
may then be proved. 

The production of the subscribing witness is the best 
evidence. 

The proof of the handwriting of the subscribing wit- 
ness is secondary evidence. 

The proof of the handwriting of the maker is a third 
class of evidence. 

The admission of the maker may be introduced to 
prove his signature, whenever it is permitted to resort to 
the proof of his handwriting. In some of the States, the 
time of limitation is extended by the attestation of the 
signature to the note by a witness. 

12. When the signature is attested, how most it be proved ? What is the 
best evidence ? If the subscribing witness cannot be produced, what foun- 
dation must be laid before other evidence can be introduced ? This foun- 
dation being laid, what proof may then be introduced ? If the handwri- 
ting of the witness cannot be proved, what foundation must be laid before 
other evidence can . be introduced ? This foundation being laid, what 
proof may then be introduced ? What is the best evidence ? What is 
the secondary evidence in this case ? What is the third class of evi- 
dence in this case ? When may the admission of the maker be intro- 
duced ? What is the effect produced upon limitation by attestation in 
some of the States ? 
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CHAFFER XCV. 

INDORSEMENT OF COMMERCIAL PAPER. 

1. The word indorsement signifies, written upon the 
hack. The indorsement, however, may be made upon any 
part of the ipstrument. It may be made even upon a 
paper attached to the instrument. The indorsement may 
be — 1. In blank, or in full ; 2. In general, or restrictive ; 
3. Qualified, or conditional. The following is the form of 
an indorsement in blank : 



John B. Abtob. 



It is simply the name of the indorser, written upon the 
back of the instrument. When the indorser makes the 
instrument payable, by indorsement, to a particular per- 
son, such indorsement is an indorsement in full. The fol- 
lowing is the form of an indorsement in full : 

1. What does the word indorsement signify? Where mar the in- 
dorsement be made ? Can it be made on another paper attached ? In 
what different ways may it be made ? What are indorsements in blank ? 
What is an indorsement in Ml ? If the indorsement be in foil, what 
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Pay to John Fos- 
ter the within. 
John B. Astob. 



When the indorsement is in fall, the indorsee must in- 
dorse the same on transferring it to a subsequent holder. 
When the indorsement is in blank, the instrument may 
be transferred by mere delivery. The previous forms are 
general indorsements. The following is the form of a re- 
strictive indorsement : 



Pay the within to 
John Foster only. 
John B. Astob. 



An indorsement is restrictive when it expressly restricts 



must the indorsee do on transferring it ? When the indorsement is hi 
blank, how may it be transferred ? What kind of indorsements are the 
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the payment of the instrument to a particular person 
only, or for a particular purpose, or is made in favor of a 
person who cannot make a transfer to another. The in- 
dorser, whether the indorsement be in blank or in full, 
may qualify his indorsement, so as to avoid the usual ob- 
ligations of an indorser. The following is a blank quali- 
fied indorsement : 



Without recourse 
tome. 

John B. A8TOB. 



A conditional indorsement is one which involves some 
condition, upon the occurrence of which the validity of 
the indorsement is ultimately to depend. " Pay to John 
Foster, or his order, when he becomes of age," is a condi- 
tional indorsement. " Pay to John Foster, at maturity, 
unless, before payment, I give you notice to the con- 
trary," is a conditional indorsement. 

2. The primary debtor on a promissory note is the 
maker. The primary debtor on a bill of exchange is the 
acceptor. If the note or bill be within the statute, the 
maker and*acceptor agree absolutely and unconditionally 

forma given? When is air indorsement restrictive? How may the in- 
dorser qualify his indorsement ? What is the form of a qualified in- 
dorsement ? What is the form of a restrictive indorsement? What is 
the form of an indorsement in full ? What is the form of an indorse- 
ment in blank? What is a conditional indorsement? What language 
would form a conditional indorsement? 
2. Who is the primary debtor in a promissory note? Who is the pri- 
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to pay the note or bill at matnrity. They are entitled to 
the delivery of such note or bill to them as the vouchers 
of the payment, and as security against any further de- 
mand thereon. If the maker or acceptor pay the note or 
bill before matnrity, and the note or bill is not snrrea- 
dered, they will bo liable to pay the same the second time 
to any subsequent lona-JUe holder for value without no- 
tice, if the bill or nolo were negotiable. If the note or 
bill were payable to bearer or indorsed in blank, the 
maker or acceptor would be discharged by paying to any 
person in possession with an apparent lawful owner-hip 
accompanied with the surrender of the note or bill. If 
the note or bill is payable to order and is indorsed, tlie 
maker or acceptor is bound to ascertain the genuinencH 
of the indorsement. If the indorsement be in fall, the 
maker or acceptor is bound to ascertain that the person 
producing it is the identical indorsee. If the maker or 
acceptor pay it to any other than the true owner, he is not 
discharged by such payment. 

3. It was formerly held that au action at law could not 
be sustained on a promissory note or bill of exchange after 
the same was lost, if made payable to bearer, or made 
payable to order and indorsed. This did not apply to 
negotiable paper which was actually destroyed, and its 
destruction accounted for, so that there were no possibil- 
ity of the maker or acceptor's being called upon to pay 
the same a second time hy a bona-Jide holder. 

4. By the Revised Statutes of the State of New York, 

maty debtor in a bill of exchange t If the note or bill be within the 
statute, what do the maker end acceptor agree to do t To what are the; 
entitled on each payment T If the maker or acceptor pay the note ca- 
bin before maturity, and the note or bill is not surrendered? If the not* 
or bill were payable to bearer or indorsed in blank ? If the note or bill 
is payable to order and indorsed, what is the maker or acceptor bound to 
ascertain ? If the indorsement be in full t If the maker or acceptor pay 
it lo any other than the true ownert 

8. What was formerly held in reference to lost notes and bills if made 
pnyable to bearer, or made payable to order and indorsed ? Did this op- 
plv to negotiable paper actually destroyed) 

■1. When a party to an action has been examined to prove the loss of 
' 'n order to admit other proof of its contents, for what par. 
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it is provided, that " whenever a party to any action shall 
have been permitted to prove by his own oath the loss 
of any instrument in order to admit other proof of the 
contents thereof, the adverse party may also be examined 
by the court on oath to disprove such loss and to account 
for such instrument. In any suit founded upon any nego- 
tiable promissory note or bill of exchange, or in which 
such note, if produced, might be allowed as a set-off in the 
defence of any suit, if it appear on the trial that each note 
or bill was lost while it belonged to the party claiming 
the amount due thereon, parol or other evidence of the 
contents thereof may be given on such trial, and, notwith- 
standing such note or bill was negotiable, such party shall 
he entitled to recover the amount due thereon, as if such 
note or bill had been produced. But to entitle a party to 
Buch recovery, he shall execute a bond to the adverse 
party in a penalty at least double the amount of such note 
or bill, with two sureties to be approved by the court in 
which the trial shall be had, conditioned to indemnify the 
adverse party, his heirs and personal representatives, 
against all claim by any other person on account of such 
note or bill, and against all costs and expenses by reason 
of such claim." 

5. This bond of indemnity is only required where the 
loBt paper is negotiable. If tho plaintiff hug destroyed 
the note sued upon without explanation, hecanuot recover 
'as upon a lost note. A note which is clearly proved to 
have been destroyed, is not a lost note within the statute 
providing for indemnity ; but an action can be maintained 

pose may tho adverse party be examined by the court? If in a Bait 
founded on a negotiable promissory note or bill of exchange it appears 
on tho trial that such nota or bill waa lost, while it belonged to the party 
claiming the amount dne thereon, for what purpose may parol or other 
evidence be introduced? What shall such party recover ? To entitle 
the party to Bncb recovery, what must ho execute? To wliomt In 
what penalty ? With how many sureties ? By whom to bo approved 1 
What is tho condition of tho bond? 

5. Where only is this bond required? If Hm T'niii litV Im atK-.-nyyl 
the note? If the note ia el ■uri% j.rovixl to l.i 
other than the plaintiff? Without what ia c 
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upon it without indemnity. Neither the maker, acceptor, 
nor indorser is bound to make payment, without receiving 
the bill or note, if negotiable, as his voucher of payment, 
or without receiving a bond of indemnity against any 
future liability, if the bill or note be lost. The bond of 
indemnity should be tendered to the maker at the time of 
the demand ; and a bond of indemnity should be tendered 
to the indorser at the time of service of notice that the 
note has been dishonored. Payment cannot be required 
of the indorser till proper steps have been taken to secure 
his immediate recourse against the principal. 

6. When an action is commenced by the holder against 
the maker and payee, as indorser on a promissory note 
which has been lost, the following is the form of the com- 
plaint : 

(Title.) 

(Commencement.) 

L That at the city of New York, on the 8th day of June, 1865, the 
defendant, John Foster, made his promissory note in writing, and deliv- 
ered the same to defendant, John B. Astor, of which the following is a 
copy: 

« 

J " $500. New York, June 8, 1865. 

^ " One month after date, I promise to pay John B. Astor, or order, 

W five hundred dollars, value received. 

b " John Footer." 






II. That the defendant, John B. Astor, indorsed the same for value, 
and delivered the same so indorsed ; and thereafter, and before itB matu- 
rity, it lawfully came to the possession of plaintiff for value. 

III. That before the maturity of said note the same was lost, so that it 
could not be presented to the maker for payment at maturity ; but a 
copy thereof was duly presented to the maker for payment, accompanied 
by a bond of indemnity, as required by statute in case of lost notes or 
bills ; but the same was not paid, nor any part thereof 



or indorser bound to make payment ? What should be tendered to the 
maker on demand of payment of a lost note ? What should be tendered to 
the indorser on giving him notice of the dishonor ? What must be done 
before payment can bo demanded of the indorser ? / 

6. what is the form of complaint on a lost note against maker and 
indorser? 
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IT. That 4pe notice of the dishonor was nerved upon the defendant, 
John B. Aator, accompanied by the bond of Indemnity required by 
statute. 

V. That plaintiff is now the lawful owner and holder of said note, 
and that there U due to him thereon, from the Bald defendant, the mm 
of five hundred dollars, with interest from the 11th day of July, 1865. 

(Demand.) 

(Verification-) 

7. The indorser of commercial paper guaranties that he 
has a good title, and that all the antecedent signatures are 
genuine. The indorser guaranties that the maker will 
pay the same at maturity, on due presentment: that if, 
when duly presented, it is not paid by the maker, he, 
the indorser, will, upon due notice given him of the dis- 
honor, pay the same to the indorsee or holder. The obli- 
gation of the indorser to the indorsee and subsequent 
holder is conditional. The holder undertakes to present 
the note to the maker at maturity, and demand immediate 
payment ; and if the same is not paid, he undertakes to 
give notice of the dishonor, without delay, to all persons 
whose names are upon the note or bill, between himself 
and the maker, whom he wishes to bind absolutely to the 
payment thereof, and who would have an action against 
the primary debtor on paying the same. If the holder 
neglects to make the demand at maturity, and to give 
immediate notice to the indorscrs, the indorsers will be 
discharged, unless there is some reasonable excuse for de- 
laying to make the demand and give the notice. 

8. The drawer of a bill of exchange guaranties that the - 
drawee will accept the bill in writing, on presentment, 
and that he will pay the same at maturity, on present- 
ment: that if the drawee does not accept and pay the 

7. What does the indorser guaranty in reference to his title T In ref- 
erence to antecedent signatures 1 What does he guaranty as to the 
maker? If the maker does not pay the same on presentment at maturity I 

Is the obligation of the indorser conditional or absolute! What does tbe 
holder undertake to do? To whom must he give notice of dishonor? 
If he neglects to make the demand it maturity, uud V> yivt imnH-'liatu 
notice to the iudoners. ■^^^HHHsls^n- 

8. What does the drain- Msajainnge guaranty that the 

M 
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bill, he, upon notice of dishonor, will pay the same, 
together with such damages as the law allows as an in- 
demnity. A bill is said to be honored, when it is ac- 
cepted. When it becomes payable, it has arrived at 
maturity. When acceptance or payment is refused, it is 
dishonored. 

9. An indorsement is presumed to have been made be- 
fore the maturity of the note or bill. The indorsement is 
also presumed to have been made for a valuable consid- 
eration. The allegation of indorsement and delivery by 
the payee is necessary, when the note is made payable to 
his order. The plaintiff must 6how that he became the 
owner of the note before the action was commenced. The 
production of the note on the trial, indorsed to him or in- 
dorsed in blank, raises the presumption that he became 
the owner thereof for value, and before maturity. Evi- 
dence on the part of the. defendant that the note was lost 
or stolen rebuts the presumption that it was received by 
the plaintiff before maturity, and for value. The plaintiff 
must then produce direct evidence that he took the note 
in good faith before maturity, and for value. If the 
holder is not one of the original parties, it is necessary 
to aver distinctly that he is now the owner and holder 
thereof. 



drawee will do? If the drawee does not accept and pay the biUt 
When is a bill said to be honored ? When does it become payable T 
When is it dishonored ? 

9. When is an indorsement presumed to have been made ? What is 
the presumption as to consideration? When is the allegation of in- 
dorsement and delivery by the payee necessary ? At what time must 
the plaintiff show that he became the owner and holder of the note ? 
What raises the presumption that he became the owner thereof for 
value, and before maturity ? What is the effect of evidence on the part 
of the defendant that the note was lost or stolen? What evidence 
must the plaintiff then produce ? If the holder is not one of the original 
parties, what is necessary to aver? 
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CHAPTER XOVL 

ACTIONS AGAINST INDORSEES. 

]. "When an action is commenced against the maker 
and indorsers, the facts which constitute the cause of ac- 
tion are set forth as follows : 

(Title.) 

(Commencement.) 

I. That toe defendant, William Blake, at the city of New York, od 
the 8th day of June, 1865, made his promissory note, in writing, and 
delivered the same to defendant, John B. Aator, of which the following 
k a. copy: 



H 

a* o 

II 



" $S00. New Yoxx, June 8, 1805. 

" One month after date, I promise to pay John B. Aator, o 
ri^ order, five hundred dollars, value received. 

" William B taCT " 



II. That the defendant, John B. Aator, indorsed the same for value, 
and delivered the same so indorsed. 

III. That thereafter the defendant, John Foster, indorsed the same for 
value, and delivered the same so indorsed ; and thereafter, and before 
maturity, It lawfully came to the possession of plaintiff for value. 

IV. Plaintiff further states, upon information and belief, that at ma- 
turity said note was duly presented for payment, but was not paid, of 
which the defendants, John B. Aator and John Foster, had due notice. 

T. That plaintiff is now the lawful owner and holder of said note, and 
that there ia due to him thereon, from the defendants, the sum of five 
hundred dollars, and Interest from the 11th day of July, 1865. 
(Demand.) 
(Verification.) 

I 
2. When an action is brought by the holder of a bill 
of exchange against the drawer, acceptor, and indorser, 

1. When the action is commenced against the maker 
how are the facta which constitute the cause- of action aet 

2. When an action is commenced against the drawee. 
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the facts constituting the cause of action arc stated in the 
complaint aa follows: 

(Title.) 

(1 VnMneaeamttk] 

1. Tuat at the city of N«r York, on the 8th day of Jnn*. IMS, ■»► 
fondant, William Blake, made Lin certain bill of exchange, in writing, 
and delivered the lama to defendant, John B. Aator, of which the t&- 
lowing is a copy : 

" *".<». Nzw York. June 8. 1863. 

" Ona month after date, pay to the order of John B. AjRorfln 

hundred dollars, value received, and put the some to oj «■ 



HI. 



II. Thai tln> defendant, John Foster, then and thrre accvptral the nid 
bill according to the terms thereof, and delivered the mine to John & 

[1L That thereafter the defendant, John B. Artor, indorsed the same 
for value, and delivered the same 3'» indoraed ; and thereafter, and bebro 
maturity thereof, it lawfully nunc to the possession of the plaintiff for 

IV. Plaintiff fnrtnor states, on information and belief, that at maturity 

aaid hill of exchange waa duly presented for payment, bat was not paid, 
of which the defendants, William Blake, and John B. Astar, had dot 
notice. 

V. That plaintiff Is now the lawful owner and holder of aaid bill of 
exchange, and that there is doe to him thereon from the defendants the 
inm of five hundred dollars, with interest from the 11th day of July, 



3. If the note or bill is made payable at a particular 
place, it must be presented there for payment, in order to 
bind the indorsera. It is not necessary, however, to allege 
in the complaint that the note or bill was there presented 
for payment. It will be sufficient to allege that it was 

dors.T of a bill of exchange, how are the facta which constitute the cause 
of action set forth In the complaint ? 

B, If a note or bill is made payable at a particular place, where most 
it be presented for payment? Is it necessary to allege in the complaint 
that it was presented at that place ? What allegation will be sufficient I 
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duly presented for payment. Formerly, evidence of facts 
excusing non-presentment and want of notice was ad- 
missible nnder an allegation of due demand and notice. 
Under the Code, the plaintiff must plead the facts con- 
stituting his excuse, if he wishes to prove such excuse on 
the trial. Under an allegation of performance, evidence 
of facts excusing non-performance is not admissible. An 
allegation in a complaint against an indorser, that the note 
wa$ duly presented to the maker and payment demanded, 
is proper when it was presented at the last place of resi- 
dence and business from which the maker had recently 
removed, and after diligent inquiry could not be found, 
so that it could be presented to him personally. 

4. When non-presentment is excused, because the maker 
of the note or acceptor of the bill could not be found, the 
facts constituting the cause of action are set forth in the 
complaint in the following form : 

(Title.) 

(Commencement) 

L That the defendant, William Blake, at the city of New York, on the 
8th day of June, 1865, made his promissory note in writing, and deliv- 
ered the same to John B. Astor, of which the following is a copy : 

g g " $500. New York, June 8, 1865. 

** 8 " One month after date, I promise to pay John B. Aetor, or order, 

* five hundred dollars, value received. 

8§ • "William Blake." 

II. That the defendant, John B. Astor, indorsed the same for value, and 
delivered the same so indorsed. 

m. That the defendant, John Foster, indorsed the same for value, and 
delivered the same so indorsed ; and thereafter, and before its maturity, 
it lawfully came into the hands of plaintiff for value. 

IV. Plaintiff further states, on information and belief, that at the ma- 

What was the former rule as to the admissibility of the evidence of facts 
excusing non-presentment and want of notice ? What is the rule under 
the Code ? What is not admissible under an allegation of performance ? 
If presentment were made at his last place of business or residence from 
which the maker had recently removed ? 

4. When non-presentment is excused, because the maker of the note 
could not be found, how are the facts constituting the cause of action 
stated in the complaint ? 



^r m 
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the facts constituting the cause of action are stated in the 
complaint as follows : , 

(Title.) 

(Commencement.) 

I. That at the city of New York, on the 8th day of June, 1886, de- 
fendant, William Blake, made his certain bill of exchange, in writing, 
and delivered the same to defendant, John B. Astor, of which the fol- 
lowing is a copy : 

" (500. New York, June 8, 1805. 

jj g " One month after date, pay to the order of John B. Astor fire 
5 1 < hundred dollars, value received, and put the same to my ac- 

,fcl lrf count. 
^ £ | % " William Blaks. 

3 8 "To John Foster, 

New York city." 

IL That the defendant, John Foster, then and there accepted the said 
bill according to the terms thereof, and delivered the same to John R. 
Astor. 

III. That thereafter the defendant, John B. Astor, indorsed the same 
for value, and delivered the same so indorsed ; and thereafter, and before 
maturity thereof, it lawfully came to the possession of the plaintiff for 
value. 

IV. Plaintiff further states, on information and belief, that at maturity 
said bill of exchange was duly presented for payment, but was not paid, 
of which the defendants, William Blake, and John B. Astor, had due 
notice. 

V. That plaintiff is now the lawful owner and holder of said bill of 
exchange, and that there is due to him thereon from the defendants the 
sum of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 
(Verification.) 

3. If the note or bill is made payable at a particular 
place, it must be presented there for payment, in order to 
bind the indorsers. It is not necessary, however, to allege 
in the complaint that the note or bill was there presented 
for payment. It will be sufficient to allege that it was 

dorscr of a bill of exchange, how are the facte which constitute the cause 
of action set forth in the complaint ¥ , 

3. If a note or bill is made payable at a particular place, where must 
it be presented for payment ? Is it necessary to allege in the complaint 
that it was presented at that place ? What allegation will be sufficient ? 



ACTIONS AGAINST INDORSEES. 373 

duly presented for payment Formerly, evidence of facts 
excusing non-presentment and want of notice was ad- 
missible under an allegation of due demand and notice. 
Under the Code, the plaintiff must plead the facts con- 
stituting his excuse, if he wishes to prove such excuse on 
the trial. Under an allegation of performance, evidence 
of facts excusing non-performance is not admissible. An 
allegation in a complaint against an indorser, that the note 
wa$ duly presented to the maker and payment demanded, 
is proper when it was presented at the last place of resi- 
dence and business from which the maker had recently 
removed, and after diligent inquiry could not be found, 
so that it could be presented to him personally. 

4. When non-presentment is excused, because the maker 
of the note or acceptor of the bill could not be found, the 
facts constituting the cause of action are set forth in the 
complaint in the following form : 

(Title.) 

(Commencement) 

L That the defendant, William Blake, at the city of New York, on the 
8th day of June, 1865 t made his promissory note in writing, and deliv- 
ered the same to John B. Astor, of which the following is a copy : 

I § " $500. New York, June 8, 1865. 

< J " One month after date, I promise to pay John B. Astor, or order, 

* five hundred dollars, value received. 

B| • "William Blake." 



** 



II. That the defendant, John B. Astor, indorsed the same for value, and 
delivered the same so indorsed. 

m. That the defendant, John Foster, indorsed the same for value, and 
delivered the same so indorsed ; and thereafter, and before its maturity, 
it lawfully came into the hands of plaintiff for value. 

IV. Plaintiff further states, on information and belief, that at the ma- 

What was the former rule as to the admissibility of the evidence of facts 
excusing non-presentment and want of notice ? What is the rule under 
the Code ? what is not admissible under an allegation of performance ? 
If presentment were made at his last place of business or residence from 
which the maker had recently removed ? 

4. When non-presentment is excused, because the maker of the note 
could not be found, how are the facts constituting the cause of action 
stated in the complaint ? 
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i uritv or miit note das nudi and inquiry woe made for said William 
Blake at the city of Ni'vr York, in order that the same might be dull" pre- 
sented to him fur payment, but he could not be found, and the nunc was 
not paid ; of all of which the defendants, John B. AeSor and John Fnst*r. 
hod due notioe. 

V. That plaintiff U n™ the lawful owner and holder of said note, and 
that there is due to him thereon, from the defendants, tin- sum of Ste 
hundred dollars, with Interest from the 11th day of July, 1865. 

(Demand.) 

(Verification.) 

5. The Jaw deems it a sufficient excuse for delaying to 
make presentment and demand, if it be morally or phys- 
ically impossible to make demand on that day. The pre- 
sentment and demand must, however, be made at the 
earliest opportunity. The following have been decided to 
be legal excuses for such delay : 1. The sudden illness or 
death of the holder or hia agent; 9. The absconding of 
the maker or acceptor, and his place of residence being 
deserted, unknown, or unfoutid after diligent search; 3. 
The general prevalence of a malignant disease, which 
stops all business in the place of payment ; 4. The impos- 
sibility of reaching the place where the maker resides, on 
account of storms, freshets, or overwhelming accidents; 
5. The occurrence of war, or the interdiction of commer- 
cial intercourse with the country where the maker or ac- 
ceptor resides ; 6. The day of maturity occurring on a 
public holiday, or religious festival celebrated in accord- 
ance with the known usages of the country. 

6, Payment must be demanded at the time the note 
or bill becomes due and payable, and not before or 
after. Unless payment he so demanded, or the demand 
be excused, the right of the holder against the indorsers 
is lost. The holder is not at liberty to extend the time of 
payment a single day ; if he does, he discharges the in- 

5. When does the law deem it a sufficient excuse for delaying to make 
presentment and demand ? How soon, in such case, must presentment 
and demand be made T What have been decided to be legal excuses far 
such delay 1 

6. When must presentment and demand be made T If payment is 
not then demanded, or the delay excused, what will be the effect 1 Can 
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dorsers. The indorser or drawer agrees to pay the note 
or bill on demand, upon the condition that it be duly 
presented to the maker or drawee upon maturity, at the 
place designated, and payment thereof demanded, and if 
refused, due notice of the dishonor be given to such in- 
dorser or drawer. The death or insolvency of the maker 
or acceptor will be no excuse for the omission to demand 
payment at the time the note or bill becomes due. The 
indorser may waive presentment, demand, and notice. 
Waiver of proof necessary to establish a particular fact, is 
equivalent to an agreement to admit that fact on the 
trial. A waiver may be made in writing, at the time of 
the indorsement. Evidence of such a waiver is admissible 
under the allegation of due demand and notice. This 
waiver is generally made in the following form : 



Presentment, de- 
mand, and notice 
waived. 

John B. Astob. 



7. Although a promise which is presumptive evidence 
of waiver need not be pleaded specially, yet a promise 

the holder extend the time of payment? If he does, what is the effect ? 
What does the indorser or drawer agree to do? If the maker or ac- 
ceptor have died, or have become insolvent ? What may the indorser 
waive? To what is waiver of proof necessary to establish a fact 

Snivalent ? When may a waiver be made in writing ? Under what 
egation is evidence of such a waiver admissible ? What is the form 
of such waiver ? 
7. If the promise be relied on to establish the waiver of an acknow- 
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which is relied on to establish a waiver of an acknow- 
ledged omission, after the omission to give notice has 
occurred, must be pleaded specially. The waiver before 
the time to give notice is equivalent to due notice. The 
waiver of an omission which has actually occurred is not 
equivalent to due notice, and must be pleaded specially. 
When the indorser has waived an actual omissioh of the 
holder to give notice, the facts constituting the cause of 
action are set forth in the complaint as follows : 

(Title.) 

(Commencement.) 

I. That at the city of New York, on the 8th day of June, 1865, the de- 
fendant, William Blake, made his promissory note, in writing, and 
delivered the same to defendant, John B. Aster, of which the following is 
a copy : 

f| «j " $500. New York, June 8, 1865. 

^ g " One month after date, I promise to pay John B. Astor, or order, 

«g ri fc five hundred dollars, value received. 

~ § § " William Blake." 



o o 



II. That defendant, John B. Astor, indorsed the same for value, and 
delivered the same so indorsed. 

III. That thereafter the defendant, John Foster, indorsed the same for 
value, and delivered the same so indorsed ; and thereafter, and before its 
maturity, it lawfully came to the possession of plaintiff for value. 

IV. That at maturity said note was duly presented for payment, bat 
was not paid. 

V. . That the defendants, John B. Astor and John Foster, thereafter 
severally waived the laches of plaintiff in not giving them due notice 
thereof, and severally promised to pay said note. 

VI. That plaintiff is now the lawful owner and holder of said note, 
and that there is due to him thereon, from the defendants, the sum of 
five hundred dollars, with interest thereon from the 11th day of July, 
1805. 

(Demand.) 

(Verification.) 

In order to make a waiver obligatory upon the party 

ledged omission? What waiver is equivalent to due notice? What 
waiver is not equivalent to due notice? Which must be pleaded 
specially ? When the indorser has waived an actual omission of the 
holder to give notice, how are the facts constituting the cause of 
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making it, the waiver must be made with a full know- 
ledge that there has been a want of due notice of the dis- 
honor. The waiver presupposes that notice has not been 
given, and that the holder has no excuse for the omission. 
A part payment of a note or bill, not explained, will be 
held to be a sufficient waiver of due notice. Vague and 
uncertain language will not be deemed sufficient. 

8. An excuse for omission of due notice is, in its na- 
ture, a justification for such omission, without any con- 
sent on the part of the indorsers. The following have 
been decided to be sufficient excuses for the omission of 
due and regular notice of dishonor : 1. When the notice 
is prevented by inevitable accident or overwhelming 
calamity; 2. When prevented by the prevalence of a 
malignant disease, which interrupts the operations of 
trade and business ; 3. Occurrence of war, blockade, in- 
vasion, or occupation of the place, where the notice is to 
be served, by an enemy ; 4. Public prohibition of com- 
merce between the countries ; 5. The absconding of the 
party entitled to notice, or having no fixed place of resi- 
dence, or being unknown or unfound, after reasonable 
inquiry ; 6. That the note or bill was given for the accom- 
modation of the indorser only, and that he must ulti- 
mately pay the same ; 7. That there was an agreement on 
the part of the indorser to pay the note or bill at maturity, 
at all events ; 8. That the indorser has received security 
from the maker, in part or in full, for his liability there- 
on; — if the security be in full, the indorser is bound 
without notice ; if in part only, he is bound to the extent 
of his security ; 9. Receiving money from the maker to 
take up the note ; 10. The agreement of the indorser to 

action alleged in the complaint ? In order to make the waiver obliga- 
tory on the person making it, with what knowledge must it be made ? 
What does the waiver of an omission presuppose ? What effect does 
the part payment of a note or bill have? If the waiver be made in 
▼ague and uncertain language ? 

5. What is the nature of an excuse for omission of due notice? 
What have been decided to be sufficient excuses for the omission of 
due and regular notice of dishonor? 
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dispense with notice ; 11. Direction from the indorser to 
the maker not to pay the note. 

9. When a note *is made payable to payee, or order, 
it can only be made negotiable by the order of the payee. 
If the payee be a partnership, and the partnership is dis- 
solved during the lifetime of the partners, neither partner 
can afterwards indorse in the name of the firm. There 
must be a joint indorsement of all the partners in case of 
dissolution: the implied authority of one partner to act 
for all is gone. In case of the death of one partner, the 
survivor may indorse. A note may be transferred by the 
assignment of the payee ; but that will not render it ne- 
gotiable, as between thfe maker and payee. It will be 
subject to all the set-offs and equitable defences between 
the original parties, into whose hands soever it may pass. 
If the note is made payable to payee, or bearer, the payee 
may transfer his right therein by mere delivery. Every 
holder, however, in passing a note, either with or without 
his indorsement, assumes certain obligations and respon- 
sibilities. He warrants, by implication — 1. That he is the 
lawful holder; 2. That he has a valid title; 3. That he 
has a right to transfer it by delivery ; 4. That it is genu- 
ine, and not forged ; 5. That he has no knowledge of any 
fact which would render the instrument worthless. Any 
concealment of these facts would be a manifest fraud. 

mm 

9. When a note is made payable to payee, or order, how only aan it 
be made negotiable? If the payee be a partnership, and the partnership 
be dissolved during the life of the partners ? How must it be indorsed ? 
What ceases with the dissolution ? In case of the death of one partner? 
If a note payable to payee, or order, be assigned by the payee, what n 
the effect ? To what will it be subject ? If the note is made payable to 
payee, or bearer, how is it transferred ? What obligations does every 
holder assume in transferring a note ? What is a concealment of any of 
these facts ? 
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CHAPTER XCVII. 

THE TIME TO DEMAND PAYMENT. 

1. As to the time when a note payable on demand 
shall be presented for payment, and notice of dishonor 
given to the indorser, in order to bind him, great uncer- 
tainty had existed until the question came up in the New 
York Court of Appeals, in 1861, in the case of Merritt 
against Todd, reported in the New York Reports, vol. xxiii., 
p. 28. The opinion of the court in this case was delivered 
by Chief- Justice Comstock, in which opinion bis associate 
justices, Selden, Denio, Davis, Mason, and James con* 
curred. It seems that one rule had formerly been applied 
to this class of cases — viz., that " payment of such notes 
should be demanded within a reasonable time." Tho 
court, in this case, endeavored to discover an intelligible 
principle by which this class of cases could be decided. 

2. They discovered two principles, directly antagonistic 
*to each other, one of which would furnish a clear and 
precise rule for the determination of this question. Chief- 
Justice Comstock, in his opinion, says : " We have these 
two principles, directly antagonistic to each other, by one 
or the other of which question* like the one before us 
ought to be determined. We say this, because there is no 
intermediate ground to stand upon. A note payable on 
demand is either a continuing security, upon which a de- 



1. As to the time when a note payable on demand shall be presented 
tor payment, and notice of dishonor rfTen to the lafrxmr, to offer to 
bind him. what formerly existed ? When did this 'joestion mjm uy in 
the New York Court of Appeals? Bj whom was the opinion of tln» 
court given * What associate justices concurred in his opinion 1 What 
had been the rale as to the time (4 making demand ? What did th« 
court discover in this case 1 

2. Are these two principles in harmony with each other * Is Un.f» 
any middle ground to aland npon? If the note pa/abJ* on *Umm*Ui U- a 
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mand may be made, in season, at any time (within the 
Statute of Limitations) ; or it is not a continuing security, 
and then a demand must be made immediately — that is 
to say, on the next day after the holder receives the note, 
or within such additional time only as the circumstances 
of distance, etc, may require. If we depart from these 
rules, and attempt to find one lying somewhere between 
them, we are lost in uncertainty, and the community will 
never know how to transact business of this nature in 
safety. Between these rules, we are to select the one 
which will best harmonize with the language of the con- 
tract and the intention of the parties. A promissory note 
, payable on demand, with interest, and indorsed, is re- 
garded as a continuing security. In this case, demand 
may be made at any time (within the Statute of Limita- 
tions), and the holder is not chargeable with neglect If 
the note be payable without interest, it will be a fair ex- 
position of the contract to hold that no time of credit is 
contemplated by the indorser, and the demand must be 
made as soon as the next day after the holder receives 
the same." 

3. If a note or bill be drawn on the 1st day of January, 
payable in ten days, without grace, it is due on the 11th 
day of January. The day of the date is excluded from 
the computation. A month, in all cases of commercial 
paper, and in all commercial contracts, is deemed a cal- 
endar month. If a note or bill be drawn on the 31st of 
January, payable in one month, without grace, it will be 
due on the last day of February. The general rule is, 



continuing security, when may the demand be made ? If it is not a con- 
tinning security, how soon must the demand be made ? If we depart 
from these rules, and attempt to find one lying between them, what if 
the effect? Between these two rules, which are we to select? If a 
promissory note be made payable on demand, with interest, and is in- 
dorsed, how is it to be regarded ? When may demand be made in this 
case ? If such note be made without interest ? How soon must payment 
be demanded ? 

3. If a note be drawn on the 1st day of January, payable in ten days, 
when does it become due ? What is excluded from the computation ? 
What is a month in all commercial contracts? If a note or bill be 
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that " if the date be the last day of the month, the note 
becomes dne on the same day of the month, if there be 
any such day. If there be no such day, then on the 
latest day in the month." Days of grace are generally 
added by the custom of merchants, and they must be in- 
cluded to ascertain the actual time when the note or bill 
becomes due. 

4. The number of days of grace is governed by the law 
of the place where the note or bill is made payable. 
Three days of grace are allowed in most of the States. 
Days of grace are all to be counted consecutively after 
the day when the note would otherwise become due, 
without any allowance for Sundays or holidays between 
the first and last days of grace. If the last day of grace 
be Sunday, the note becomes due on Saturday. The 
same rule applies as to other holidays. The latest busi- 
ness day occurring within the days of grace is the day on 
which the note is due and payable, and the days of grace 
then expire. 

5. Days of grace arc allowed on bills and notes payable 
at sight in most of the States, and also on bills and notes 
payable by instalments ; and days of grace are allowed on 
each instalment. Notes and bills payble on demand, 
however, are payable without days of grace. If no time 
of payment is expressed on the face of the note, it is pay- 
able on demand without days of grace. In the year 1857, 
a law was passed in the State of New York in relation to 
commercial paper, by which it was provided that all bills 
of exchange drawn payable at sight, at any place in that 

drawn on the 31st of January, payable in one month, when is it due ? 
What is the general role, if the date be the last day of the month ? If 
there is no such day ? What are added by the custom of merchants ? 

4. How is the number of days of grace governed 1 How many days 
are generally allowed 1 How are they to be counted ? If the last day 
of grace be Sunday ? If it be some other holiday ? What is the day 
of grace on which the note becomes due and payable ? 

5. What is the rule as to bills and notes payable at sight ? If pay- 
able by instalments ? If payable on demand ? If no time of payment 
be expressed on the nice of the note or bill ? What law was paused in 
New York in 1857 ? What was provided in reference to bills of ex- 
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State, should be payable on presentation without days of 
grace. It was also provided that all checks and bills of 
exchange, appearing on their face to have been drawn on 
any bank or individual banker, which were on their face 
payable on any specific day, or in any number of days 
after the date or sight thereof, should be due and payable 
on the day mentioned, without days of grace, and that 
it should not be necessary to protest the same for non- 
acceptance. 

6. The note or bill ^must be presented, and payment 
demanded, on the day of maturity. This must be done 
within reasonable hours of the day. If payable at a bank, 
it must be presented during banking hours. If no place 
of payment be designated, demand may be made at the 
place of business or dwelling-house of the maker or ac- 
ceptor. If the holder make presentation at an unseason- 
able hour, the presentment will be deemed a mere nullity, 
and without any legal effect, and the indorsers will be 
discharged from all liability thereoh. When the note or 
bill is made payable at a particular place, it is not necessary 
for the holder to demand payment at that place, in order 
to maintain an action against the primary debtor on the 
note or bill. In an action against the maker or acceptor 
only, it is not necessary to allege in the complaint, nor 
to prove on the trial, any such presentment or demand. 
The omission is a matter of defence on the part of the 
maker or acceptor. If they had* funds at the appointed 



change payable at sight at any place in that State ? What was pro- 
vided in reference to checks and bills of exchange, appearing on their 
face to have been drawn on any bank or individual banker, payable on 
any specific day, or in any number of days after the date or sight 
thereof? For what shall it not be necessary to protest the same ? 

6. When must the note or bill be presented for payment ? In whit 
part of the day ? If payable at a bank ? If no place of payment be des- 
ignated? If the holder make presentment at an unseasonable hoar? 
How will it affect the indorsers? If made payable at a particular place? 
In an action against the maker or acceptor, what is not necessary to 
allege in the complaint ? If such-omission exists, who may take advan- 
tage of it ? If the maker or acceptor had funds at the place of payment 
at the time, and the note or bill was not presented ? From what will 
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place at the time, and the note or bill was not presented, 
they will still be liable to pay the amount of the note or 
bill ; but they will be exonerated from the cost of the ac- 
tion. If the funds deposited by the maker or acceptor 
have been lost through the neglect of the holder, they 
will be exonerated from their liability to the extent of 
6uch loss. 

7. If a note or bill be made payable at the People's 
Bank or at the Bank of America, the holder may present 
it at either bank ; but he is not bound to present it at 
both. If made payable at the city of New York, and no 
particular place of presentment be specified, and the 
maker or acceptor does not reside in the city of New 
York, and has no place of business there, the holder is 
bound to make reasonable inquiry there ; and if no one be 
found to pay the note or bill, it may be treated as dis- 
honored, and the drawer and indorsers will be held. If 
the parties make a parol agreement that it shall be pre- 
sented at a particular place for payment, presentment at 
that place will be sufficient to bind all the parties to such 
verbal agreement. "Where a note or bill is payable gen- 
erally, presentment may be made personally to the maker 
or acceptor, although he may not be at his residence or 
place of business. Presentment at the dwelling-house or 
place of business during reasonable hours, whether the 
maker or acceptor be there or not, is a sufficient present- 
ment. The presentment may be made at either place ; 
but need not be made at both. If the maker or acceptor 
change his residence or place of business after making 
the note or accepting the bill, presentment must be made 



they be exonerated? If the funds deposited have been lost by the neg- 
lect of the holder to make the demand V 

7. If the note or bill be made payable at the People's Bank or the 
Bank of America ? If made payable in the city of New York, and no 
particular place of payment be specified, and the maker or acceptor does 
not reside in the city ? If the parties make a parol agreement that it 
shall be presented at a particular place? Where the note or bill is pay- 
able generally ? If presented at the place of business or domicile during 
reasonable hours, is it necessary that the maker or acceptor be within If 
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at his new place, If it be known, or if it can be fonnd by 
reasonable diligence, if it be within the State. Present- 
ment at the old domicile or place of business is not suf- 
ficient. 

8. When the maker of a promissory note in the State 
of New York removes therefrom, and continues to reside 
without the State until its maturity, the indorser may be 
charged without a demand upon the maker, or present- 
ment at his! last place of residence within that State. If 
the maker or acceptor be absent from the country, and 
has left his dwelKng-house or place of business open, the 
note or bill must there be presented. If he has left a 
known agent, presentment should be made to the Agent 
When payable by a partnership, presentment to any one 
partner will be sufficient. If joint makers or acceptors 
be not partners, presentment must be made to each. If 
the maker or acceptor is deceased, it must be presented 
to his executor or administrator, if one has beefj ap- 
pointed. If it cannot be ascertained, upon due inquiry, 
that any such appointment has been made, it must be 
presented at the domicile of the deceased. If the makers 
or acceptors were partners, and one die, presentment 
must be made to the survivor. If payable at a bank, or 
at any other specified place, it will be sufficient to deposit 
it at that place for collection. It must be actually at the 
designated place on the day of maturity, ready to be de- 
livered up on payment. 

9. Presentment may be made by the holder or his 
agent. If the holders are partners, it may be made by 



If the maker or acceptor change his place of business or residence after 
making the note or accepting the biU ? What will not be sufficient ? 

8- If the maker of a promissory note remove from the State after 
making the same, and remain without the State ? If the maker or ac- 
ceptor be absent from the country, and has left his place of business or 
domicile open ? If he has left a known agent ? When payable by a 
partnership Y If joint makers or acceptors be not partners? If the 
maker or acceptor is deceased ? If none have been appointed ? If the 
makers or acceptors were partners, and one dies ? If payable at a bank 
or any other specified place ? 

9. By whom may presentment be made ? If the holders are partners? 
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either partner. If a bank is the holder, it may be made 
by the cashier or his anthorized agent. Presentment 
should not be made by a holder under guardianship. If 
the holder has become insolvent, and areceiver has been 
appointed, presentment should be made by the receiver or 
his agent. After the death of the holder, presentment 
must be made by the executor or administrator, when ap- 
pointed. If the holders were partners, and one die, pre- 
sentment must be made by the survivor or his agent. 

10. Presentment must be made to the maker or accept- ' 
or, either personally, or at his dwelling-house or place of 
business. If payable at a particular place, it must there 
be presented. Presentment may be made to the duly 
anthorized agent of the maker or acceptor. "When one 
joint maker or acceptor dies, presentment must be made 
to the survivor. If the note or bill be joint and several, 
it may be presented to either. 



CHAPTER XCVHI. 

PROTEST, WHEN NECESSARY. 

1. A protest is a solemn declaration on'behalf of the 
holder against the drawer and indorsers, that they shall 
be held responsible for any loss to be sustained by non- 
acceptance or non-payment of the note or bill. A copy 
of the note or bill should always be annexed to the pro- 
test,* with the indorsements thereon; and if any reason 
is given for the non-payment or non-acceptance, it should 

If a bank is the holder? If the holder be under guardianship? If the 
holder has become insolvent, and a receiver has been appointed ? After 
the death of the holder ? If the holders were partners, and one die ? 

10. To whom must presentment be made ? If payable at a particular 
place ? If the maker have a duly authorized agent ? When one jclnt 
maker or acceptor dies ? If the note or bill be joint and several ? 

1. What is a protest ? What is usually attached to the protest? If 
any reason is given for the non-acceptance or non-payment, where should 
25 17 




o 
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be stated in the protest. A protest is absolutely necessary 
in case of foreign bills. No protest of promissory notes 
or inland bills of exchange is required by law. When a 
protest is required by law, it must be made by a notary 
public, if one can be procured. If none can be procured, 
it may be made by a respectable inhabitant of the place. 
Upon the dishonor of foreign bills, the holder must have 
the bill duly protested, and notice thereof given to the 
antecedent collateral parties to whom he intends to look 
for reimbursement or indemnity. 

2. It is a general custom among merchants to have 
promissory notes and inland bills of exchange presented 
for payment by a notary public, and to have the same 
protested in case of non-acceptance or non-payment. Al- 
though it is not absolutely necessary that the presentment, 
demand, and notice be made by a notary public, yet it is 
undoubtedly preferable to employ a notary as an agent in 
such cases. The notary, being a public officer, keeps a 
record of all bills or notes protested by him, and the evi- 
dence of presentation, demand, and notice is perpetuated 
by means of his official record. 

3. It is declared by statute in the State of New York 
that notaries public shall have authority to demand ac- 
ceptance and payment of foreign bills of exchange, and 
authority to protest the same for non-acceptance and non- 
payment. They may also exercise all other powers and 
duties which bv the law of nations or commercial usage, 
or by the laws of any other State or government, may be 
performed by notaries public. They are also authorized 
to demand acceptance and payment of inland bills of ex- 



it be stated ? Wh,en is a protest absolutely necessary ? When is it Dot 
required by law ? By whom must a protest be made ? If a notary puh 
lic cannot be procured "? What is necessary in case of the dishonor of a 
foreign bill V 

2. What is the general custom among merchants as to presentation of 
promissory notes and inland bills V Is it absolutely necessary to have 
them protested by a notary V Why is it preferable ? What record does 
the notary ke«*p t 

53. What authority is given by statute, in the State of New York, to 
notaries public? What other powers may they exercise? What is 
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change and promissory notes, and may protest the same 
for non-acceptance and non-payment. 

4. The protest of foreign bills of exchange is evidence 
of the facts contained therein, but the protest made by 
notaries public in the State of New York of inland bills 
and promissory notes is not evidence of the facts contained 
therein, except in the following cases : 1. In case of the 
death or insanity of the notary public, or of his absence, 
so that his personal attendance or testimony cannot bo 
procured, the original protest of such notary under his 
official seal, his signature and seal being duly proved, is 
presumptive evidence of the fact of any demand of accept- 
ance or of payment therein stated ; 2. In all cases at law, 
the certificate of a notary, under his hand and seal of 
office, of the presentment by him of any promissory note 
or bill of exchange for acceptance or payment, and of any 
protest, and of service of notice thereof upon any of the 
parties to the bill or note, and specifying the mode of giv- 
ing such notice, and the reputed place of residence of the 
parties to whom the notice was given, and the post-office 
nearest thereto, is presumptive evidence of the facts con- 
tained in such certificate. But this provision does not 
apply to any case in which the defendant shall in his an- 
swer deny on oath the fact of having received notice of 
non-acceptance or non-payment of such note or bill ; 3. 
Any note or memorandum made by a notary public in 
his own handwriting, and signed by him at the foot of the 
protest, or in the regular register of official acts kept by 
him in the cases above specified, shall be presumptive evi- 
dence of the fact of any notice of non-acceptance or non- 
payment having been sent or delivered at the time or in 
the manner stated in such note or memorandum. 



their authority in reference to promissory notes and inland bills of ex- 
change? 

4. Of what is the protest of foreign bills of exchange evidence? 
When is the protest of inland bills and promissory notes evidence 
of the facts contained therein? In cases at law, what is the rule? 
If the defendant denies on oath, in his answer, the fact of receiving no- 
tice? 
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5. The following is the usual form of a protest : 



United States op America, , M 



1 



State of New York. 

On the 11th day of July, 1865, at the request of John Foster, I, Benja- 
min K. True, notary public in and for the State of New York, duly com- 
missioned and sworn, dwelling in said city of New York, did present the 
original promissory note, a copy of which is hereunto annexed, dated 
the 8th day of Juno, 1865, for five hundred dollars, to the maker, William 
Blake, personally, at No. 128 Broadway, New York city, and demanded 
payment, which was refused. 

Wherefore, I, the said notary public, at the request aforesaid, did pro- 
test, and by these presents do publicly protest, as well against the maker 
and indorsers of said note as against all others whom it may concern, 
for exchange, re-exchange, and all costs, damages, interest already in- 
curred, and to be hereafter incurred, for want of payment of the same. 



United States of America,. 

DO* 



State of New York. \ 

And I do further certify, that on the 11th day of July, 1865, and after 
presentment aforesaid, due notice of the protest of the said note was de- 
posited in the post-office in the city of New York, and postage prepaid, 
in time for the next regular mail, addressed to John B. Astor, at Astoria, 
Queens County, State of New York, which is his reputed place of resi- 
dence. 

In witness whereof, I hare hereunto subscribed my name, and affixed 

my notarial seal. 

Benj. K. True, 

Witness— Notary Public, 

John Doe, 43 Wall-street, N. Y. city. 

Richard Roe. 

Copy of Note. 

^ g $500. New Yoke, Juno 8, 1865. 

*< One month after date, I promise to pay John B. Astor, or order 

•| M five hundred dollars, value received. 

^ a William Blake. 

o 

6. The usual notice to indorsers is in the following form : 

New York, July 11, 1865. 
Snt — You will take notice that a promissory note made by William 
Blake on the 8th day of June, 1865, for five hundred dollars, and indorsed 

5. What is the form of a protest ? Does it contain a description of 
the time and manner of serving notice ? A copy of what is attached ? 

6. What is the form of the notice? What is generally returned to 
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by you, which became due this day, payment of which has been duly de- 
manded and refused, was this evening protested for non-payment, and 
the holder looks to yon for payment thereof. 

Your obt. servt., 

Benj. E. True, 

Notary Public, 
To John B. Astor. 43 Wall-street, N. Y. city. 

The original protest is generally retained by the notary 
public, bound in a book; and in case of inland bills and 
promissory notes, an abbreviated protest, in the following 
form, is attached to the note and returned to the party 
for whom it is protested : 

State of New York, ) 
City and County of New York. ) 

Be it known, that the promissory note hereunto annexed was this day 
protested for non-payment 
New York, July 11, 1865. Benj. K. True, 

Notary Public, 
Witness— 43 Wall-street, N. Y. city. 

John Dob, 
Richard Roe. 

This memorandum is generally attached to the note or 
bill, instead of the full protest. If an action is com- 
menced on the note or bill, and it is necessary to prove 
the protest, application is made to the notary public, 
whose name is upon the memorandum, and he, without 
additional charge, furnishes the applicant with a copy of 
the protest under his hand and notarial seal. 

the owner with the note ? If an action is commenced on the note or 
bill? 
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CHAPTER XCXIX. 

NOTICE OF DISHONOR. 

1. Notice must be given by the holder or his agent, 
duly authorized, or by some person who is a party to the 
note or bill, and liable to pay the same. If the notice be 
given by a mere stranger, not authorized, it is void. 
Knowledgd of the dishonor is not notice to the indorser 
that the holder intends to look to him for the payment of 
the same. A notice from a party to the note or bill will 
enure to the benefit of every other party who stands be- 
tween the party giving the notice and the primary debtor. 
A notice from the holder to the first indorser will operate 
as a notice from each of the intermediate indorsers, and 
will render the first indorser liable to each. 

2. If the holder give no notice, except to his immediate 
indorser on the note or bill, and that indorser give notice, 
without delay, to the prior parties, the holder may avail 
himself of such notice, and sue all prior parties. The no- 
tice comes from one who is liable to pay the note, and is 
entitled to reimbursement from such prior parties. The 
first indorser would be ultimately bound to pay the note, 
and he may be made directly liable to pay it to a remote 
indorsee, since he would be circuitously bound to pay it. 

3. If two persons, not partners, be holders, notice by 
one will be presumed to be for both. If the holder be an 



1. By whom must the notice of dishonor be given? If the notice lxs 
given by a mere stranger ? Is knowledge of the dishonor notice ? To 
whose benefit will notice by one party to the bill enure? What wUl be 
the effect of a notice by the holder to the first indorser? 

2. If the holder give notice to his immediate indorser only, and that 
indorser, without delay, give notice to prior indorsers ? From whom 
docs the notice come ? To whom would the first indorser be bound to 
pay the note? 

o. If two persons, not partners, be holders ? If the holder be an in* 
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infant, notice may be given by the infant himself, or by 
his guardian. Notice must lie given to each of joint in- 
dorsers, who are not partners. When the party entitled 
to notice and the holder reside in the same town or city, 
notice was required to be served either personally or by 
leaving the same at his domicile or place of business. 
This is now the law in many of the States of the Union. 
In New York, by an act in relation to commercial paper, 
passed April 17, 1S57, it is provided, "that when the in- 
dorser or drawer resides in the same city or town where 
the note, check, or bill of exchange is payable, or legally 
presented for payment or acceptance, all notices of non- 
payment or non-acceptance may be served by depositing 
them, with the postage thereon prepaid, in the post-office 
of the city or town where the same was made payable, or 
legally presented for payment or acceptance, directed to 
the indorser or drawer at such city or town." 

4. If the indorser has his domicile in one town or city, 
and his place of business in another, notice may be sent 
to him at either place. If the parties entitled to notice 
are partners, notice may be sent to the place of residence 
or place of business of cither of the parties. If the in- 
dorser or drawer has changed his place of business and 
domicile, notice should be sent to his new place of busi- 
ness or domicile. The indorser may assign any particular 
place where the notice may be sent. The notice may be 
verbal or in writing. When 'the domicile or place of busi- 
ness is not known, due diligence and inquiry should be 



fant? If tho joint indorsors are not partners ? When the holder and 
the indorser resided in tho same town or city, what was the former mode 
of serving notice ? Where is this now required ? What was the title of 
the act passed in New York in 1857 ? What is the provision of that law 
in reference to tho service of notice when the holder, and indorsers, and 
drawer reside in the same town ? 

4. If the drawer or indorser have his domicile in one town or city, and 
his place of business in another ? If the parties entitled to notice are 
partners ? If he has changed his domicile or place of business ? If the 
indorser assign a particular place for service ? May the notice be ver- 
bal ? When the domicile or place of business is not known ? If he has 
removed from the State ? 
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made to ascertain it. If he has removed from the State, 
due diligence should be exercised to ascertain liis new 
residence, and notice should be sent to him at that place. 

5. Notice should be served as soon as the next day 
after the dishonor. It may be 6erved on the same day, 
but must be served after the dishonor. If the mail does 
not run every day, it will be sufficient to deposit the no- 
tice in the post-office in season for the next regular mail. 
The holder must give notice to all the indorsers on the 
same dav, if he intends to bind them to him as indorsers. 
If there be five indorsers, and the holder give notice to 
the fifth only, the fifth may, on the next day after re- 
ceiving notice, give notice to the fourth ; and the fourth 
may, on the next day after receiving notice, give notice 
to the third ; and so on to the first. Each indorser is 
entitled to one day after receiving notice to give notice 
to the previous indorser. Notice having been given in 
this form would bind all the indorsers to the holder. 

6. Notice should be directed to the town where the in- 
dorser is accustomed to receive his letters. If there is no 
post-office in that town, it may be directed to him at the 
post-office in the town nearest his residence. If, on dili- 
gent inquiry, the residence of the indorser cannot be 
found, notice may be sent to the place where the note or 
bill bears date, or where the indorser resided at the time 
of making the indorsement, if known. If it be misdi- 
rected, from erroneous information, after reasonable in- 
quiry, the misdirection will be excused. 

7. Sometimes a note which has been indorsed, in the 
course of business, comes back into the possession of a 



5. How poon should notice be served ? If served on tho same dav ? 
If the wail does not run everyday? To whom must tho holder rive 
notice ? If there be five indorsers. and the holder give notice to the nfth 
only V To what time is each indorser entitled Y What would be the 
f -fleet of notice given in this form ? 

0. Where should the notice bo directed ? If there is no post-offico in 
that town V If, on diligent inquiry, the residence of tho indorser cannot 
be found 1 If it be misdirected, from erroneous information? 

7. If a note which has been indorsed comes back, in the coarse of busi- 
ness, into the hands of a prior indorser ? If, in the form given, tho note 
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prior indorser. In snch case, all indorsers who indorsed 
after the indorser who has a second time become the 
holder will be discharged from all liability thereon, unless 
such prior indorser indorsed the same "without recourse." 
In the following form there are five indorsers : 



John B. Abtob. 
John Foster. 
William Blake. 
John Doe. 
Richard Bob. 



If Richard Hoe indorse the above note, and deliver it 
to John Foster, the last three indorsers are discharged 
from all responsibility. If John Foster qualify his in- 
dorsement as in the following form, 



John B. Astob. 
(Without recourse 
to me, John Foster.) 
William Blake. 
John Doe. 
Richard Roe. 



Richard Roe may indorse the note, and deliver it to 
John Foster, and none of the other indorsers would be re- 
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leasel from their responsibility. The indorsers are bound 
in the order of their indorsements, and no indorser can 
look to those below him upon the bill or note for pay- 
ment. Each must look to the primary debtor, and the 
indorsers between himself and the primary debtor. It 
was formerly held that the payee could not maintain an 
action against an indorser on a note or bill. 

8. In the case of Moore ag&inst Cross, reported in voL 
xxiii. of Barbour's Reports, it was held that the payee 
may maintain an action against an indorser on a 
promissory note payable to payee's order. When the 
note is made by the maker, and indorsed by the indorser, 
and delivered to the payee for value, on the credit of 
such indorsement, and the indorser indorsed the same for 
the purpose of procuring for the maker a credit with the 
payee, the payee can maintain an action against the in- 
dorser. The plaintiff, in such case, must make a Special 
allegation of the facts relative to the transaction, that may 
operate to charge the indorser in the payee's favor. The 
payee may indorse the note " without recourse," and sue 
as a subsequent holder. If a note is drawn payable to 
payee, or bearer, and is passed without the indorsement 
of the payee, and is subsequently indorsed, and it again 
come into the possession of the payee, the payee may 
maintain an action thereon against the indorsers. 

0. The facts constituting the cause of action by payee 

be indorsod by Richard Roe, and delivered to John Foster, what will be 
the effect? If John Foster's indorsement were qualified, as in the second 
form, what would be the effect ? In what order are the indorsers bound? 
Can an indorser look for indemnity to the indorsers below him on the 
note or bill? To whom must each look for indemnity ? What was for- 
merly held as to the payee's maintaining an action against an in- 
dorser ? 

8. What was held by the Now York Court of Appeals in the case of 
Moore against Cross? When can the payee maintain an action against 
the indorser? What special allegation must the plaintiff make in such 
case? How may the payee indorse tho note? If the note is drawn pay- 
able to payee, or bearer, and is passed without the indorsement of tho 
payee, and is subsequently indorsed, and it again come into the posses- 
sion of the payee ? 

9. How are the facts constituting a cause of action by payee against 
maker and indorsers set forth in the complaint ? 
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against maker and indorser are set forth in the complaint 
in the following form : 

(Title.) 

(Commencement.) 

L That the defendant, William Blake, at the city of New York, on the 
8th day of June, 1865, made his promissory note, in writing, and de- 
livered the same to plaintiff, of which the following is a copy : 



" $500. New Yobk, June 8, 1865. 

"One month after date, I promise to pay John B. Astor, or 
order, five hundred dollars, value received. 

" William Blake/ 



II. That said defendant, John Foster, indorsed said note at the time 
"William Blake delivered said note to plaintiff; and said note was' bo in- 
dorsed by said John Foster for the purpose of procuring for said William 
Blake a credit with plaintiff, knowing that it would be so applied ,- and 
the consideration for said note was delivered to said defendant, William 
Blake, on the credit of such indorsement ; and that said note was so in- 
dorsed and so passed by the defendant, John Foster, to the plaintiff, for 
a valuable consideration then delivered. 

ID. Plaintiff further states, on information and belief, that said note 
was duly presented for payment at maturity, but was not paid, of which 
John Foster had due notice. 

TV. That there is now due to plaintiff thereon, from defendants, the 
sum of five hundred dollars, with interest thereon from the 11th day of 
July, 1865. 

(Demand.) 

(Verification.) 




CHAPTER C. 

ACCOMMODATION PAPER. 



1. A person may make a promissory note for tie ac- 
commodation of the payee, without receiving any value 



1. When the maker of a promissory note makes the samo for the ac- 
commodation of the payee, without receiving any value therefor, what 
does he loan to the payee ? When the payee indorses such note for the 
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therefor. The payee may indorse such note for the ac- 
commodation of the indorsee or subsequent holder, with- 
out receiving any value therefor. In this case the maker 
loans his credit to the payee, and the payee loans the 
borrowed credit of the maker and his own credit to the 
indorsee. Such indorsee may loan the borrowed credit 
of the maker, and the payee as indorser and his own 
credit as indorser, to a subsequent indorsee or holder. 
The maker is in this case called an accommodation maker. 
The payee is an accommodation indorser. The second 
indorser is also an accommodation indorser. The drawee 
of a bill of exchange may accept a bill for the accommo- 
dation of the drawer. The payee may indorse the bill fir 
the accommodation of the indorsee. Where the note or 
bill has passed to a subsequent party for a fall and val- 
uable consideration, the maker, acceptor, and indonen 
are as completely bound to pay the same, as they would 
be if they had received the amount named in the note or 
bill. They have loaned their credit, and are bound to 
pay the same to the subsequent holder. A promissory 
note or bill of exchange is only a representation oft 
certain value deposited in the hands of some person who 
is the primary debtor, and who is ultimately bound to 
deliver up the value ho has received. A right of action 
continues with some collateral party to the note or bill, 
until it has been traced to the party who first received 
value therefor; and when such party has taken up the 
note or bill, all right of action thereon ceases. 

2. Let us now suppose that A. makes an accommoda- 
tion note, and delivers it to B. as payee. B. indorses the 
same without consideration, and delivers it to 0. C. in- 

accommodation of the indorsee, without receiving any value therefor, 
what does he loan to the indorsee 1 What is the maker and indorser fa 
this case called V For what purpose may the acceptor of a biU of ex- 
change accept the same? When an accommodation note or bill ltf 
passed into the hands of a holder for full value? What have they 
loaned ? Of what is a promissory note and bill of exchange the rep»> 
sentative ? Until what does the right of action exist with some of the 
collateral parties ? 
2. What case is here supposed? How illustrated? Against whom 
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dorses the same without Consideration, and delivers the 
same to D. D. indorses the same, and delivers it to E. for 
its full value. E. indorses the same, and delivers it for 
value to F. F. indorses the same for value, and delivers 
it to G. This note may be illustrated by the following 
figure: 

A. Accommodation maker. 

B. Accommodation payee and indorser. 
■ Q\ ^' Accommodation indorser. 

D. Indorser Tor fall value. 

E. Indorser for fall value, 
for full valno. 



Q. The bolder for value. 



G. can commence an action against cither or all the six 
antecedent parties. If F. pay the note, he may commence 
an action against either or all the five antecedent parties. 
If E. pay the note, he may commence an action against 
either or all the four antecedent parties. If D. pay the 
note, the right of action ceases to all parties. If A., the 
maker, pay the note, he has a right of action against B. 
for the amount he has paid, and B. has a right of action 
against C, and C. has a right of action against D. The 
right of action then ceases. It is to be kept prominently 
in mind that the note or bill is only a representative of 
value, to he delivered to the person having a right 
thereto, npon delivering up the note or bill as the 
voucher for the delivery of snch value ; and that the 

may O. commence an action I Against whom may F. commence an ac- 
tion T Against whom may E. commence an action f If D. pay the note, 
what will be the effect t If A. pay the note, what right or action has he t 
If B. pay the note, what right of action baa he T If C. pay the note, what 
right of action has he 1 What is to be kept prominently in mind ! 
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person who receives the value Is ultimately bound to de- 
liver it in exchange for the note or bill ; and that the 
note or bill then becomes void, and all right of actio* 
thereon extinguished. 

3. In an action by an accommodation maker, who has 
been compelled- to pay the note, against the payee, the 
facts constituting the cause of action are set forth in the 
complaint in the following form: 

(Title.) 

(Cum mencement) 

I. That at the dty of New York, on the 8th day ef June, 1865 f pkintif 
made Inn promissory note in writing, and delivered the same to defend- 
ant, of which the following is a copy: 



.g "$500. New Yowc, June 8, 1965. 

l< " One month after date, I promise to pay John B. Aster, or older, 

•§ n five hundred dollars, value received. 

•"• | " John Footer." 

II. That this plaintiff never received any consideration for the said 
note ; but it wns an accommodation note, made and delivered to the 
defendant at his request, and upon his promise that he would pay the 
same at maturity. 

III. That, as plaintiff is informed and believes, the defendant there- 
after, and before the maturity of said note, negotiated the same for 
value. 

IV. That defendant failed to pay said note at maturity, and that this 
plaintiff was thereupon compelled to pay it, and did, at the city of New 
York, on the loth day of July, 18G3, pay the same, and that no part of 
the same has been paid to plaintiff; but the defendant is justly indebted 
to him thereon in the sum of five hundred dollars, with interest thereon 
from the 11th day of July, 18(55. 

(Demand.) 
(Verification.) 

4. When the drawee of a bill of exchange refuses to 
accept the bill, any person may accept the same for the 



y. In an action by an accommodation maker, who has been compelled 
to pay the note, against the payee, how are the facts constituting the 
cuuse of action set forth in the complaint ? 

4. When the drawee of a bill of exchange refuses to accept the bill, 
for whode honor may any other person accept the same? What is this 



ACCOMMODATION PAPEB. 399 

honor of the drawer or of any indorser, or for the honor 
of the bill. This is called an acceptance " &upra protest" 
The acceptance of a bill supra protest after non-accept- 
ance, imports an obligation, on the part of the acceptor 
for honor, that if the bill is not paid by the drawee upon 
due presentment at its maturity, and it is then duly 
protested for non-payment, and due notice of dishonor 
given to. the acceptor for honor, he will pay the same. 
Presentment to the drawee, protest, and notice of dis- 
honor are indispensable to render the liability of the ac- 
ceptor for honor absolute. The acceptance for honor 
enures to the benefit of all parties to the bill, subsequent 
to the party for whose honor it was accepted. Present- 
ment for payment to the acceptor for honor must be 
made at maturjty ; and if a foreign bill, it must be pro- 
tested, and notice given to the drawer, in order to render 
him absolutely liable. 

5. When an action is commenced by the payee against 
the drawer and acceptor tor honor, the facts constituting 
the cause of action are set forth in the complaint in the 
following form : 

(Title.) 
(Commcncem ent.) 

I. That at the city of New York, on tlie 8th day of June, 18G5, the de- 
fendant, William Blake, made his bill of exchange in writing, dated on 
that day, and directed the same to one William Jones, and thereby re- 
quired said William Jones to pay to the order of plaintiff, one month 
after the date thereof, five hundred dollars, value received, and delivered 
tho same to plaintiff. 

II. That then and there the said bill of exchange was duly presented 
to the said William Jones for acceptance, but was not accepted, of widen 
the defendant, William Blake, had due notice. 

III. That then and there the defendant, John Foster, accepted said 
biU of exchange for the honor of the said William Blake. 

acceptance called ? What is the obligation on the part of the acceptor 
for honor ? What are indispensable to render the liability of tho ac- 
ceptor for honor absolute? To whoso benefit does tho acceptance for 
honor enure? Must the bill bo presented to the acceptor for honor ? 

5. When an action is commenced by tho payee against tho drawer 
and acceptor for honor, how are the facts constituting tho cause of action 
Bet forth in the complaint ? 
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IV. That at maturity the said bill of exchange was duly presented 
for payment to said William Jones, but was not paid, of which the de- 
fendants had due notice. 

V. That thereafter, the same was duly presented to the said John Fos- 
ter for payment, but was not paid, of which the defendant, William 
Blake, had duo notice ; and the defendants are now justly indebted to the 
plaintiff thereon in tho sum of five hundred dollars, with interest 
thereon from the 11th day of July, 1865. 

(Demand.) 
(Verification.) 

6. If the drawer is compelled to pay the bill after it 
lias been aeccpted by the drawee, he may bring an action 
thereon against the acceptor. Certain damages are 
awarded in case of dishonor to the holder of a foreign 
bill of exchange, which are regulated by the statutes of 
the several States. m On foreign bills of exchange drawn 
or negotiated within the State of New York,, judgment 
for damages must be demanded, in case of dishonor, ac- 
cording to the following rates: 1. If drawn on any per- 
son in either of the New England States, or New Jersey, 
Pennsylvania, Ohio, Delaware, Maryland, Virginia, or 
the District of Columbia, three per cent; 2. If drawn on 
a person in North Carolina, South Carolina, Virginia, 
Georgia, Tennessee, Jive per cent; 3. If drawn on a per- 
son in any other part of the United States, or any place 
adjacent north of the equator, or in any part of Europe, 
ten per cent. Such damages are in lieu of all costs, in- 
terest before notice, protest, and other charges. After no- 
tice of protest, interest is allowed on the amount of prin- 
cipal and damages. 

0. If the drawer is compelled to pay the bill after it has been accepted 
by the drawee ? What are awarded to the holder in case of the dis- 
honor of a foreign bill ? How regulated? When is three per cent, al- 
lowed in the State of New York as damages? WTien is fice per cent. 
allowed ? When is ten per cent, allowed ? Such damages are in lieu of 
what ? On what is interest allowed after notice of protest ? 
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CHAPTER CI. 

ACTIONS UPON CHECKS. 

• 

1. Bank checks are payable on demand, without days 
of grace. They may be indorsed in the same manner as 
promissory notes or bills of exchange. The drawer un- 
dertakes that the bank shall pay the check on presentment, 
which must be made as soon as the next day after it is 
given (unless further delay is execused), in order to bind 
the drawer absolutely. If after the next day the bank 
fails, and the drawer loses his funds there deposited for 
the payment of the check, it will be the loss of the holder 
of the check, and not the loss of the drawer. 

2. The drawer is not discharged by any delay in the 
presentment, unless he has been injured by such delay. 
In order to bind the indorser of a check to the payment 
thereof, in case of dishonor, it must be duly presented 
as soon as the next day, unless further delay be ex- 
cused. If dishonored, immediate notice must be given 
to the indorsere, or they will be discharged. In an action 
against the drawer of a check, the holder must show that 
it has been duly presented for payment and dishonored, 
and notice of the dishonor given to the drawer, or that 
there is a sufficient excuse for the omission. The holder 
of a check is excused from giving notice to the drawer, 
when the drawer has no funds in the bank. If the bank 
is restrained by an order of the court from paying out 

1. How aje checks payable ? How indorsed ? What does the drawer 
undertake ? How soon most presentment be made ? If after the next 
day the bank fails ? 

2. When only is the drawer discharged by the delay of the holder T 
What must be done to bind the indorsere ? If dishonored, what most be 
done V In an action against the drawer of a check, what must the holder 
show ? When is the holder of a chock excused from giving notice to tho 
drawer ? If tho bank is restrained by order of the court from paying out 

20 
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funds or transaction of business, omission of presentment 
is excused as to the drawer, who is still holden. Want of 
funds, or restraint by the order of the court, will be no 
excuse for non-presentment, so far as the indorser is con- 
cerned, and such omission will release the indorsers. If 
the check has been certified, the bank is holden thereon 
until the expiration of the Statute of Limitations. 

3. When no time of "payment is mentioned in the check, 
it is payable on demand, and no time of payment need be 
stated in the complaint. All checks in the State of New 
York arc payable without days of grace, and it is not 
necessary to protest the same for non-acceptance. If the 
drawer of a check has not been injured by delay, present- 
ment at any time before an action is commenced will be 
sufficient. An action does not lie upon a check against 
the drawer until after presentment, demand, and notice of 
dishonor, unless want of demand and notice is excused. 
It is always to be presumed, until the contrary appear, 
that the drawer has funds in the drawee's hands, and that 
the drawer will be damaged by an omission to present the 
bill or check to the drawee. If a check be drawn on a 
bank, and it is presented and not paid, the payee may 
commence an action thereon against the drawer. 

4. When the holder of a check commences an action 
against the drawer and indorser, he must allege in his 
complaint presentment, demand, and notice of dishonor. 
Want of notice is excused, if the drawee have no funds of 
the drawer in his hands. The want of funds in the hands 
of the drawee, if relied upon as an excuse for want of no- 



funds ? Will want of funds or restraint by order of the court excuse the 
want of presentment, as far as the indorser is concerned ? If a check has 
been certified ? 

3. If no time of payment is mentioned in the check ? How are all 
checks payable in the State of New York? If the drawer of a check has 
not been injured by delay? When does an action lie upon a check 
against the drawer ? What is always to be presumed until the contrary 
appear ? 

4. When the holder of a check commences an action against the 
drawer and indorser, what must he aUcge in the complaint ? When is 
want of notice excused ? If the want of funds is relied upon as an excuse 
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lice to the drawer, must be alleged in the complaint. In 
an action by the payee against the drawer of a check, 
presentment and notice are excused when the bank has 
become insolvent. When insolvency of the bank is al- 
leged as an excuse for non-presentment and notice, the time 
of insolvency should be stated, that it may appear to be 
such as to excuse the holder from making the demand. 
After a check has been presented to the bank and certi- 
fied, a subsequent presentment and demand must be 
made before an action can be commenced against the 
bank. 

5. If a bill, note, or check be drawn, accepted, or in- 
dorsed by an agent, some agency must appear on the face 
of the instrument, in order to bind the principal. If the 
agent act in his own name, or act without authority, he is 
personally bound to the other contracting party. 

6. The law of the place where a contract is made gov- 
erns the form and solemnities of the contract. The law 
of the place where the contract is to be executed governs 
the execution. In the interpretation of a contract, the 
first object is to ascertain the real intention of the parties 
in their stipulations. If the full intention of the parties 
does not appear from the words of the contract, it may be 
interpreted by the customs and usages of the place where 
made. If a contract is to be performed in a foreign State 
or country, its validity, nature, obligation, and interpre- 
tation are governed by the law of the place of per- 

for want of notice to the drawer? In an action by the payee against the 
drawer of a check, when are presentment and notice both excused? 
When the insolvency of the bank is alleged as an excuse, what should 
be stated ? After a check has been presented to the bank, and certified, 
what further is necessary before commencing an action against the 
bank? 

5. If made by an agent, what must appear on the face of the instru- 
ment ? If the agent act in his own name, or act without authority ? 

6. What is governed by the law of the place where the contract is 
made ? What is governed by the law of the place where the contract is 
to be executed ? In the interpretation of a contract, what is the first ob- 
ject? If the fuU intention of tne parties does not appear from the words? 
If a contract is to be performed in a foreign State or country ? By what" 
is the rate of interest to be governed ? 
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form an ce. This is the rale adopted by the Supreme 
Court of the United States. The rate of interest is to be 
governed by the law of the place where the contract is to 
be performed. 

7. A guaranty is an undertaking bj one person to be 
answerable for tho payment of some debt, or performance 
of some contract, by another person, who himself remains 
liable to perform the same. It must be founded upon a 
valuable consideration. When the guaranty is collateral 
to the principal contract, and made at the same time, and 
becomes an essential ground of the credit, no separate 
consideration to the guarantor is necessary. If the guar- 
anty be subsequent to the principal contract, a further 
consideration must be shown. The contract of the guar- 
antor is nearly the same as that of a drawer of a bill of 
exchange. He contracts to pay the amount upon- due 
presentment and notice of dishonor, within a reasonable 
time. If the guarantor sustains any loss or injury by the 
delay of the holder to make presentment and give notice, 
it will be the loss of the holder, and not of the guarantor. 

8. Commercial paper must be made and indorsed by 
parties competent to contract. The parties are presumed 
to be competent, until the contrary is proved. The want 
of capacity must be alleged in the answer, and proved on 
the trial. It is a general rule, that persons must be of full 
age, and of sound mind, to bind themselves as makers, 
acceptors, or indorsers of commercial paper. If an infant 
be a party to commercial paper, he may avoid his con- 
tract. A new promise, after the infant becomes of age, 
is binding. Persons who have been judicially declared 

7. What is a guaranty? Upon what founded ? If tbe guaranty it 
collateral to the principal contract, and made at the same time, and be- 
comes an essential ground of the credit ? If the guaranty be subsequent 
to the principal contract ? What does the contract of the guarantor re- 
semble ? Upon what does he contract to pay the amount ? If the guar- 
antor sustain any loss or injury by the delay of the holder ? 

S. By what parties must commercial paper be made? What is pre- 
sumed as to the competency of the parties? Where must the want of 
ca)>acity be alleged? What is tho general rule as to capacity? If an 
in:'ant be a party ? If an infant make a new promise after he becomes 
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to be of unsound mind are incapable of making a valid 
contract 

9. Commercial paper must be founded upon a valuable 
consideration. It must be a legal consideration. A con- 
sideration founded on love, affection, or gratitude is not a 
sufficient consideration. To constitute a valuable consid- 
eration in law> one party must have acquired by the con- 
tract some legal right, interest, profit, or benefit ; or the 
other party must have sustained some legal detriment, 
loss, responsibility, forbearance, or he must have per- 
formed some legal act, labor, or service. Either of these 
considerations will be sufficient to sustain commercial 
paper. If A. pay the debt of B., without the request of 
R, the law does not raise a presumption of liability on 
the part of B. to pay A. ; but if B. afterwards make a 
promissory note therefor, it will be valid. The total want 
of consideration renders the paper void. The partial want 
of consideration affects the paper with nullity to the ex- 
tent of such want of consideration. Commercial paper 
founded upon fraud, duress, imposition, circumvention, 
or taking undue advantage, is void. If the consideration 
be illegal, the paper is void. 

10. Illegal considerations are divided into two general 
classes — 1. Those against the general principles and doc- 
trines of the common law ; 2. Those prohibited by statute. 
Some of the considerations prohibited by the common law 
are: 1. Those given to, or received from, a public enemy 
in time of war, except those necessary for the purchase of 
the comforts or necessities of life ; 2. Those in furtherance 
of immorality ; 3. When the consideration is for the sale 

of fan age? If a person has been judicially declared to be of unsound 
mind? 

9. Upon what must commercial paper be founded? If the considera- 
tion be love, affection, gratitude ? What is necessary to constitute a val- 
uable consideration in law? If A. pay the debt of B., without the request 
of B. ? What is the effect of a total want of consideration ? A partial 
want of consideration ? If founded on fraud, duress, imposition, circum- 
vention, or taking undue advantage ? If the consideration be illegal ? 

10. Into what two general classes are illegal considerations divided 1 
What are some of the considerations prohibited by the common law ? 
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of libellous or immoral and obscene books ; 4. When the 
consideration is for the sale of lottery tickets, when the 
sale is prohibited by statute ; 5. When the consideration 
is against sound morals, and detrimental to the public 
interest ; 6. When the consideration is the restriction of 
trade or marriage; 7. When the consideration is for the 
perpetration, compounding, or concealing some crime. 

11. Want of consideration and illegality of considera- 
tion is a good defence between the original parties to such 
want or 'illegality. It is also a good defence against a 
third party, who has given no valne for the same, or who 
has received the same after it is overdue or has been die* 
honored. If the third party knew that the note or bill 
was void at the time of purchasing it, he will take it sub- 
ject to the same equities as the party from whom he re- 
ceived it. When the consideration is illegal in part, it 
renders the entire consideration void. It is no defence 
that the note was known to the holder to be an accommo- 
dation note between the original parties, if he take it for 
value, in good faith, before it became due. 



CHAPTER OIL 

DEFENCES. 



1. Under the Code, the defendant may set forth in his 
answer all the defences he may have, whether they are 
defences at law or defences in equity. Tho answer must 
contain a general or special denial of each material alle- 

11. Between what parties is the want or illegality of the consideration 
a good defence ? When is it a good defence between the parties to the 
want or illegality and third parties ? If the third party knew that the 
note or bill was void at the time of purchasing it ? If the consideration 
bo illegal in part ? If the note was known to tho purchaser to be an 
accommodation note ? 

1. Under the Code, what may the defendant set up in his answer? 
What most the answer contain ? Under a general denial, what evidence 
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gation in the complaint, or a denial of any knowledge or 
information thereof sufficient to form a belief. It must 
also contain such new matter as shall constitute a defence 
or counter-claim. The defendant may deny generally all 
the allegations of the complaint. Under a general denial, 
the defendant may introduce any evidence to disprove the 
facts which the plaintiff is bound to establish in order to 
sustain his action. Under the general issue, no new facta 
constituting a defence can tie given in evidence. Such 
facts must be alleged in thef answer. When the answer 
is a general denial, it is in the following form* 

" fntle.) 

The answer of the defendant to the complaint herein, shows to this 
court — 

I. That he denies, generally, each and every allegation of the com- 
plaint. 

W. B. Jackson, DefVs Attorney. 

(Verification.) 

The title to the answer is the same as the title to the 
complaint. The commencement of the answer in all cases 
is the same as that given in the above form. 

2. A special denial is composed of new matter constitut- 
ing a defence. The defendant must set up all new matter 
he intends to prove on the trial.. If the defendant were 
an infant at the time he made the contract, he would 
allege that fact in his answer, in the following form : 

(Title.) 
(Commencement) 

1. That at the time of making the alleged note this defendant was an 
infant, under the age of twenty-one years — to wit, of the age of eighteen 
years. 

(Verification.) 

may the defendant introduce ? What cannot be introduced under a gen- 
eral denial ? When must such facts be alleged? What is the form of 
a general denial ? What is the form of the title to the answer ? What 
is the form of the commencement of the answer, in all cases ? 

2. Of what is a special denial composed ? What new matter must the 
defendant set up? If the defendant were an infant at the time he made 
the contract, where would he set up that fact? What would bo the form 
of the answer in such case ? 
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3. When defendant puts in an answer of payment, it ii 

in the following form : 

(Title.) 

(Commencement) 

I. That on the 11th day of July, 1865, defendant paid to plaintiff the 
■am of five hundred dollars, in fall payment of the note alleged In the 

complaint 
(Verification.) x 

i 

4. If the defendant has made a tender of the amount 
claimed by plaintiff, and wishes to av&id the costs of the 
action, he pleads the tender in his answer, in the following 
form: 

(Title.) 
(Commencement) 

I. That before the commencement of this action— to wit, on the 11th 
day of July, 1365, at the city of New York— this defendant tendered td 
plaintiff the sum of five hundred dollars, in payment of said note, and 
interest mentioned in the complaint, but the plaintiff refused to receive 
the same. 

II. That this defendant has ever remained, and still is, ready and will- 
ing to pay the plaintiff said sum, but the plaintiff has hitherto refused 
to receive the same. 

III. That this defendant now brings the said sum of five hundred dol- 
lars into court, ready to be paid the plaintiff if he will accept the same. 

(Verification.) 

5. When the plaintiff has given a release, that fact is 
stated in the answer, in the following form : 

(Title.) 

(Commencement.) 

L That on the 11th day of July, 1865, in consideration of the sum of 
two hundred and fifty dollars, the plaintiff executed under his hand and 



3. When the defendant has paid the claim, what would be the form of 
his answer ? 

4. When defendant has made a tender, and wishes to avail himself of 
that fact to avoid payment of costs, what 'would be the form of the an- 
swer? 

5. When plaintiff has given a release of the cause of action to the de- 
fendant, how is that fact alleged in the answer ? 
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»e*t, and delivered to this defendant, a release, of which the following is 
a copy. 

(Copy, release.) 

(Verification.) 

6. When the Statute of Limitations has expired, that fact 
is set forth in the answer, as follows : 

(Title.) 

(Commencement.) 

L That the causa of action stated hi the complaint did not accrue 
within six yean before the commencement of this action. 
' (Verification.) 

7. When the defence is want of consideration, that fact 
is set forth in the answer, as in the following form : 

(Title.) 

(Commencement.) 

L That defendant never received any consideration for said note, bnt 
it was an accommodation note, made and delivered to plaintiff at his re- 
quest, and npon his promise that he would pay the same at maturity. 

(Verification.) 

8. In an action hy the holder against the indorscr, it is 
a good defence that the holder gave further time to the 
maker to pay the note. That defence is set up in the fol- 
lowing form : 

(Tide.) 

(Commencement.) 

I. That at or about the time of the maturity of said note, the plaintiff, 
for a valuable consideration, and without the knowledge or consent of 
defendant, made an agreement with William Blake, the maker thereof, 
whereby he agreed to extend the time for payment of said note to Wil- 
liam Blake for one month. 

(Verification.) 

9. When the defence of usury is alleged in the answer, 
it is in the following form : 

6. When the Statute of Limitations has expired, what is tho form of the 

7. When the defence is tho want of consideration 

8. When the holder has given further time to the 
0. When the defence is usury, how is that fact 
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(Title.) 
(Commencement) 

I. That the note mentioned in the complaint was made and delivered 
to defendant upon a usurious agreement between the defendant and the 
plaintiff, that defendant should pay to plaintiff and that plaintiff should 
reserve and secure to himself; far the loan of money; a greater «mn than 
at the rate of seven per cent, per annum— to wit, at the rate of ten per 
cent, per annum. 

II. That said sum was deducted and r e se r v ed from the amount of said 
note by plaintiff, and the balance only paid to this **&***•*** — that is to 
say, that this defendant agreed to pay, and the plaintiff agreed to receive, 
the sum of fifty dollars for said loan, the plaintiff reserving and — wwi»g 
to himself, for the loan of money on said note until the maturity thereof 
the sum of fifty dollars. 

(Verification.) 



CHAPTER CIIL 

CRIMES AGAINST THE NATIONAL GOVERNMENT. 

1. When a civil action is pending in any of the United 
States courts, and one of the parties to the action dies, the 
action docs not abate by the death of such party, but the 
executor or administrator of the deceased party may be 
substituted in the action. This does not apply to actions 
for personal injuries or actions for penalties, in which the 
cause of action does not survive the person. 

2. Congress has the power to define and punish piracies 
and felonies committed on the high seas, and offences 
against the law of nations. Congress have enacted that — 
1. If any person shall commit upon the high seas, or in 
any river or bay out of the jurisdiction of any particular 
State, murder or robbery or any other offence, which if com- 
mitted within the body of the county would, by the laws of 
the United States, be punishable with death ; or, 2. If any 

1. When a civil action is pending in any of the United States courts, 
and one of the parties to the action dies, what effect is produced ? Who 
may be substituted for the deceased party in the action? To what 
actions does this provision not apply? 

2. What crimes and felonies has Congress the power to define and 
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captain or mariner of any ship or other vessel shall pirati- 
cally or feloniously run away with such ship or vessel, 
or any goods or merchandise to the value of fifty dollars, 
or yield such ship or vessel voluntarily to any pirate ; or, 
3. If any seaman shall lay violent hands upon his com- 
mander, thereby to hinder and prevent his fighting in de- 
fence of his ship or goods committed to his trust, or shall 
make a revolt in the ship ; — every such person shall be 
deemed, taken, and adjudged to be a pirate and felon, and 
being thereof convicted, shall suffer death. 

3. The trial of crimes committed on the high seas shall 
be in the Circuit Court of the United States in the district 
where the offender is arrested, or into which he may first 
be brought. All persons who aid, assist, counsel, or ad- 
vise such piracies are declared to be accessories before the 
fact, and being thereof convicted, shall suffe* death. Every 
person who entertains or conceals such pirate, or receives 
any of the property feloniously taken, knowing that such 
piracy has been committed, is deejned an accessory after 
the fact, and is liable to a fine not exceeding five hun- 
dred dollars, and imprisonment not exceeding three 
years. 

4. If any person owing allegiance to the United States 
of America shall levy war against them, or shall adhere 
to their enemies, giving them aid and comfort, he shall be 
adjudged guilty of treason against the United States, and 
shall suffer death. If any person shall have knowledge 
of the commission of treason, and shall conceal the same, 
and not disclose the same to the President or some judge of 
the United States, or the governor or one of the judges or 



punish ? Where must a piracy be committed ? What acts there com- 
mitted arc adjudged to be piracy ? What is the penalty for piracy ? 

3. In what court does the trial of crimes committed on the high seas 
take place ? Who are declared to bo accessories to piracy before the fact? 
What is the penalty ? Who are declared to be accessories after the fact ? 
What is the penalty ? 

4. Who may commit treason against the government of the United 
States ? What acts constitute treason ? What is the penalty for treason ? 
If a person has knowledge of the commission of treason, to whom should 



i 
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justices of the State, he is deemed guilty of misprision of 
treason, and is subject to a fine not exceeding one thou- 
sand dollars, and imprisonment not exceeding seven 
years. 

5. If any person within any fort, arsenal, dock-yard, 
magazine, or in any other place, or district of country 
under the eole and exclusive jurisdiction of the United 
States, 6hall commit the crime of wilful murder, on being 
convicted thereof, he shall suffer death. If any person 
shall have knowledge of the commission of such crime, 
and shall conceal the same, he shall be adjudged guilty of 
misprision of felony, and shall be fined not exceeding five 
hundred dollars, and imprisoned not exceeding three 
years. 

6. If any person shall commit the crime of manslaugh- 
ter in any place under the exclusive jurisdiction of the 
United States, on conviction, he shall be fined not exceed- 
ing one thousand dollars, and imprisoned not less than 
three years. 

7. The government has defined the various crimes 
against property committed within its exclusive jurisdic- 
tion, such as larceny, embezzlement, receiving stolen 
goods, forgery of deeds, forgery of public securities, set- 
ting fire to public buildings, etc., and has affixed the 
penalties. It has defined the crimes against public justice, 
such as perjury, subornation of perjury, rescuing prison- 
ers, corruptly influencing jurors, obstructing the adminis- 
tration of justice, bribery of custom-house officers, smug- 
gling, bribery of members of Congress or public officers, 
accepting bribes,' etc., and has affixed the penalties. It 



he reveal it ? If ho does not, of what is he deemed guilty ? What is the 
penalty ? 

6. Where most the crime of murder be committed, to come within the 
jurisdiction of the United States courts ? What is the penalty ? If any 
person shall have knowledge of such murder and shall conceal it, of what 
is ho deemed guilty 1 What is the penalty ? 

6. What is the penalty for manslaughter committed within the juris- 
diction of the United States courts ? 

7. What crimes against property have the national government do- 
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has defined the offences against the coin, such as counter- 
feiting gold or silver coin, uttering the same, counterfeit- 
ing copper coin, debasing the coin, counterfeiting foreign 
gold and silver coin in actual use and circulation, and 
importing such coin with intent to utter the same. It 
has affixed the penalties to each of these crimes. 

8. The government has described the various crimes 
relating to the post-office, such as embezzling or destroy- 
ing letters, stealing from letters, robbing the mail, obstruct- 
ing the mail, stealing mail-bags, forging stamps, etc. It 
has affixed penalties to each of these crimes. 



CHAPTER CIV. 

NATURALIZATION. 

1. Congress has the power, under the constitution, to'es- 
tablish a uniform rule of naturalization. Any alien, being 
a free white person, may become a citizen of the United 
States, on the following conditions : 

(1.) He must declare, on oath,* that it is his intention, 
honafide, to become a citizen of the United States, and to 
renounce forever all allegiance and fidelity to every for- 
eign prince, potentate, state, or sovereignty whatever; 
and particularly, by name, the prince, potentate, State, or 
sovereignty whereof such alien may at the time be a cit- 
izen or subject. 

(2.) At the expiration of two years after declaring his 
intention to become a citizen, he may make application 
to be admitted. He must then declare, on oath, that he 



fined, and affixed their penalties? What crimes against public justice ? 
What crimes against the coin ? 

8. What crimes relating to the poet-office are defined and penalties 
affixed ? 

1. What power in reference to naturalization has Congress? What 
alien may become a citizen ? What must he declare on oath ? What to 
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will support the Constitution of the United States, and 
that he does solemnly and entirely renounce and adjure 
all allegiance and fidelity to every foreign prince, poten- 
tate, state, or sovereignty whatever ; and particularly, by 
name, the prince, potentate, state, or sovereignty whereof 
he was before a citizen or subject. 

(3.) Such alien may declare his intention to become a 
citizen, and make his application to be admitted before 
any district or circuit court of the United States, or before 
any State court having common-law jurisdiction, and a 
seal and clerk or prothonotary. If the declaration be 
made before the clerk of either of these courts, it will be 
as valid as if made before the court 

2. The court admitting such alien shall be satisfied 
that he has resided within the United States five years at 
least, and within the State or Territory, where such court 
is at the time held, one year at least. It shall further ap- 
pear to their satisfaction, that during that time he has 
behaved as a man of good moral character, attached to 
the principles of the Constitution of the United States, 
and well disposed to the good order and happiness^ of the 
6am e. The residence and good moral character of the 
applicant must be established by witnesses produced and 
examined in court. The oath of the applicant is in no 
case allowed to prove his residence. The proceedings in 
court must be recorded by the clerk. 

3. In case the alien applying to be admitted to citizen- 
ship shall have borne any hereditary title, or been of any 
of the orders of nobility in the kingdom or state from 
which he came, he must make an express renunciation of 



renounce? When may he make application to bo admitted? What 
must he then declare on oath ? Before whom may an alien declare Ids 
intentions, and make his application to be admitted to citizenship? 

2. Of what must the court admitting such alien be satisfied ? What 
must satisfactorily appear as to the character of the applicant ? Where 
must tin* witnesses as to character and residence be examined? Is the 
o.-ith of the applicant allowed in any case, to prove his residence? Are 
these proceedings recorded t 

tf. In cose the alien has borne any hereditary title ? If he be an alien 
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bis title or order of nobility in the court to which his ap- 
plication shall be made, which renunciation shall be re- 
corded in said court. No alien enemy can be admitted 
to become a citizen of the United States. Minor children 
of naturalized persons, if dwelling within the United 
States, are citizens of the United States. 

4. When any alien, who has declared*his intention to 
become a citizen, and haB pursued the directions pre- 
scribed for that purpose, shall die before he is actually 
naturalized, his widow and children aro considered as cit- 
izens of the United States, and aro entitled to all the 
rights and privileges of citizens, upon taking the oath 
prescribed by law. 

5. Any alien, being a free white person, and a minor, 
who shall have resided in the United States three years 
next preceding his arriving at the age of twenty-one- 
years, and who shall have continued to reside therein to 
the time he may make application to be admitted a citizen 
thereof, may, after ho arrives at the age of twenty-one 
years, and after he shall have resided five years within 
the United States, including the three years of his mi- 
nority, be admitted a citizen of the United States, with- 
out having declared his intention to become a citizen 
previous to his admission. Such alien must make the 
declaration required, at the time of his admission. He 
must further declare on oath, and prove to the satisfaction 
of the court, that for three years next preceding it has 
been the bona-Jtde intention of such alien to become a cit- 
izen of the United States. 

6. Whenever war shall he declared between the United 



enemy T What effect doee the naturalization of parents have upon their 
minor children dwelling within the United States? 

4. If the alien die after declaring his intention, and before ho is 
actually naturalized, what is the effect upon his widow and minor 
children? 

C. If the alien resided three years 3d the United States during his 
minority ? What declaration mast he moke . 
take? 

6. In cose war Is declared between the United 8 
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States and an y foreign nation, or any invasion shall be at- 
tempted or threatened against the territory of the United 
States by any foreign nation, and the President of the 
United ^States shall mate public proclamation of die 
event, all subjects of the hostile nation, being males of 
the age of fourteen years and upwards, who shall be 
within the United States, and not naturalised, shall be 
liable to be apprehended and removed as alien enemies. 
The time allowed for their removal is the time stipulated 
by treaty. If there be no treaty, then the President of 
the United States may ascertain and declare.such reason- 
able time as may be consistent with public safety. It is 
made the duty of the several courts, State and national, 
having criminal jurisdiction, and the several judges there- 
of, upon complaint being made before them against any 
alien enemy residing within his jurisdiction, to cause die 
same to be duly apprehended, and brought before such 
court or judge. After a full hearing, he may order such 
alien to be removed out of the territory of the United 
States, or to give security for good behavior. It is made 
the duty of the marshal to execute such order. 



^— 



CHAPTER CV. 

RULES OF EVIDENCE. 

1. A witness is one who gives evidence in a cause. 
What he states is called evidence, because it demonstrates 
and makes clear to the jury the truth or falsity of the 
points at issue. Proof is the result of evidence. Certain 



nation, how may all subjects of the hostile nation be regarded f To 
what are they liable? Uow is the time for their removal regulated? 
If there be no treaty ? 

1. What is a witness? What is evidence? What is proof? How 
have the roles of evidence been established? What is governed by 
these rules? What is the object to be attained? What is the mesas 
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general rules have been adopted, by judicial decisions and 
legislative enactment, governing — 

(1.) The admissibility of evidence. 

(2.) The effect of evidence. 

(3.) The order in which the evidence shall be prodnced. 

The object to be attained is to elicit the truth. These 
rules are the means used for attaining that end. 

Rule 1. No evidence can be admitted to prove any 
point not at issue in the pleadings. 

Rule 2. The party upon which lies the burden of proof 
is required to produce such evidence as shall establish the 
truth of the point at issue. 

El'lk 3. In the trial of a prisoner on a criminal charge, 
the evidence of his guilt must be so clearly established as 
to remove all reasonable doubt of his innocence. 

Rule 4. If a person is incompetent, on account of in- 
fancy, insanity, sentence for a felony, or for any other 
cause, he will not be permitted to give evidence. 

Rdle 5. A witness may be perfectly competent, and 
Bwear positively to a fact material to the issue, and yet be 
entitled to no credit from the jury. 

Rule 6. The infamy of the character of the witness, 
shown by his cross-examination, or by other witnesses — 
bis interest in the result, or the apparent influence on hie 
mind — resentment or partiality shown in the voice or 
countenance — impair the credibility of his evidence. 



ufed tor attaining that endT What evidence cannot be introduced 1 
What evidence is the party upon which lies the burden of proof required 
to prodncs! What evidence is required in the trial of a prisoner on a 
criminal charge ? If a witness is incompetent, on account of infancy, 
sanity, or sentence for a felony? If a witness is competent, and 
positively lo a fact, are the jury required to believe his evidence! 
circumstances may impair the credibility of the witness ! In what 
proof consist? What number of witnesses is required! Under 
27 18* 
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Hulk 7. Proof consists in evidence of facts given bj 

witnesses of undoubted credit 

Bulk 8. The evidence of one credible witness is suffi- 
cient to convict in all cases of felony, except treason and 
perjury. 

Hulk 9. Evidence must, in all cases, be given under 
the sanction of an oath, or its equivalent 

Rule 10. The oath must be administered by an officer 
duly authorized ; otherwise, it is coram nonjudioe. 

Rule 11. Though a competent witness swears posi- 
tively, his credibility is to be weighed ; and if the jury 
believe that his evidence is entitled to no credit, they 

ought to reject it 

Rule 12. No evidence can be given against a prisoner, 
except in his presence. 

Rule 13. No person can be convicted of treason, except 
on the evidence of two credible witnesses to the same 
overt act, or two different acts of the same treason. 

Rule 14. Two witnesses are required in proof of per- 
jury, or one witness strongly corroborated. 

Rule 15. The free and voluntary confession of the ac- 
cused to a magistrate, or to a private person, is admitted 
as proof of the crime to which it refers, and is entitled to 
the highest credit. * 

Rule 16. If confession be forced from the accused by 

sanction must ovidonco be given ? By whom must the oath be adminis- 
tered? If the jury, on weighing the evidence of a witness who swears 
positively to a material fact, believe that his evidence is not credible, 
what ought they to do? Where must the evidence against a prisoner be 
given ? What evidence is necessary to convict of treason ? How many 
witnesses are required in cases of perjurv ? What confession of the ac- 
cused may be admitted in evidence? If the confession be forced? If 
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fear of punishment or hope of reward, it is not entitled to 
credit, and is, therefore, rejected. 

Utile 17. If any evidence is discovered in consequence 
of a confession made from fear of punishment or hope of 
reward, such evidence is admitted. 

Rule 18. A voluntary confession, if the jury believe it 
to be true, is sufficient to convict the prisoner, with slight 
corroborating evidence to support it 

Rule 19. The whole confession must be taken together, 
and not a part of it. 

Rule 20. Every witness must give his evidence under 
oath, or its equivalent. 

4 

Rule 21. All witnesses must be sworn according to the 
ceremony they consider most binding upon their con- 
sciences. 

Rule 22. A preliminary oath may .be administered to 
the witness, and he may be examined as to his compe- 
tency. If found competent, he may be sworn in chief, 
and examined as to the matters at issue between the 
parties. 

Rule 23. The preliminary examination must be con- 
fined to the competency of the witness, and the court will 
not allow any question to be answered, on such examina- 
tion, which will affect his credit. 

Rule 24, Infants under fourteen years of age will not 

• 

any evidence be found in consequence of a confession made through fear 
of punishment or hope of reward? What weight has a voluntary con- 
fession ? What part of the confession must oe taken ? Under what 
sanction must every witness give evidence? How sworn? For what 
purpose may a preliminary oath be administered ? To what must the 
preliminary examination be confined ? Who are not admitted to give 
evidence, if objected to, without theprevious examination of the court t 
When may infants be admitted? What is the rule as to a witness who 
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be admitted to testify, if objected to, without examination 
as to their competency by the court 

Rule 25. If an infant appears, by answers to questions 
propounded to him by the court for the purpose, to un- 
derstand the nature of an oath, and the consequence of 
swearing falsely, such infant may be sworn and examined 
at any age. 

Rule 26. A deaf and dumb person, who 'understands 
the nature of an oath, and the consequences of swearing 
falsely, may be sworn and examined as a witness, through 
the medium of a person capable of conversing with him 

by signs. 

Rule 27. A person of unsound mind cannot be a wit- 
ness while he is under that insanity ; but if he have lucid 
intervals, during such time he may bo a witness. 

Bulb 28. No person, on account of his rank or station, 
is exempt from taking an oath when examined as a wit- 
ness, either in civil or criminal cases. 

Rule 29. The husband cannot be a witness for or 
against his wife, nor the wife a witness for or against her 
husband. 

Rule 30. Where the wife is the party injured, and on 
whose person the crime was committed, she is a competent 
witness against her husband. 

Rule 31. Where the husband is the party injured, and 
on whose person the crime was committed, he is a com- 
petent witness against his wife. 

Rule 32. If such crime result in the death of the hus- 

is deaf and dumb ? If the witness be of unsound mind? Who are not 
exempt from giving their evidence under oath ? What is the rule as to 
husband and wife giving evidence for or against each other ? If husband 
or wife be the party injured? If such injury result in the death of hut- 
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band or wife, the dying declarations of the deceased, 
made in apprehension of immediate death, may be given 
in evidence of the cause of death. 

Rule 33. All relations by consanguinity or affinity, ex- 
cept husband and wife, are competent to give evidence 
for and against each other. 

Eule 34. An accomplice, though he confess himself to 
be a felon, is nevertheless a competent witness ; and his 
evidence may be left to the jury, although entirely uncor- 
roborated by other evidence. 

Eule 35. The promise of a pardon to an accomplice 
does not effect his competency, but goes merely to lessen 
his credit with the jury. 

Eule 36. Conviction and sentence for a felony renders 
the convict incompetent to give evidence. 

Eule 37. Conviction, without sentence, does not render 
the convict incompetent. To consummate the incapacity, 
judgment must follow. 

Eule 38. A felony is a crime, the penalty of which 
may be death, or imprisonment in the state-prison. 

Eule 39. When the competency of a witness is objected 
to, on the ground of conviction and sentence for a felony, 
the party objecting must produce in court the record of 
the sentence. 

Eule 40. The competency of the witness is, in all cases, 
restored by a reversal of the judgment on appeal. 

Eule 41 . The competency of the witness is restored by 

band or wife? What relations may testify for or against each other? 
Is an accomplice allowed to give evidence 1 What is the effect if he 
have the promise of pardon Y What effect does conviction and sentence 
for felony have upon a witness ? If he be convicted, but not sentenced f 
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pardon in all cases, except when the conviction and sen- 
tence was for perjury, or subornation of perjury. 

Rule 42. The evidence of the reversal of the judgment 
is the record of the court. The evidence of the pardon 
is the pardon itself, produced in court under seal. 

< Rule 43. Neither counsel or attorneys are allowed to 
disclose the secrets of their clients communicated to them 
by their clients, in the case in which they are retained. 

Rule 44. Counsel and attorneys maybe examined as 
to facts which came to their knowledge previous to being 
retained, or which they might have known without being 
retained, which are not matters of secrecy committed to 
them by their clients. 

Rule 45. An attorney may be called to prove the hand- 
writing of his client. 

Rule 46. The clerk of a grand-jury is not allowed to 

reveal the evidence before the jury. 

» 

Rule 47. Grand -jurors arc sworn to keep secret the 
transactions of the jury. 

Rule 48. No question can be put to a witness, the an- 
swer to which might oblige him to accuse himself of 
crime, or 6how his own turpitude or infamy. 

Rule 49. When a witness has been convicted, and suf- 
fered the penalty, he may be questioned as to the fact 



What is a felony ? How is the incompetency of a witness on account of 
conviction and sentence for felony proved ? What is the effect of reversal 
on appeal ? What is the effect of a pardon ? What is the evidence of 
reversal of the judgment? What is the evidence of a pardon? What 
are attorneys and counsel prohibited from disclosing ? As to what facts 
may they be examined ? Who may be called to prove the handwriting ? 
What is the clerk of the grand-mry prohibited from revealing? To 
what are grand-jurors sworn ? What questions cannot be pat to a wit- 
ness? If a witness has been convicted, and suffered the penalty ? Can 
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He may be asljed if he was charged with, or tried for a 
• particular offence, and he is bound to answer the question. 

Rule 50. A witness is not permitted to read his evi- 
dence from any written or printed paper. 

Rule 51. A witness may refresh his memory by in- 
specting a book or paper, if he can afterwards swear to 
the fact from his own recollection. If he cannot swear 
to the fact from recollection, any farther than as finding 
it entered in a book or paper, the original book or paper 
must be put in evidence. 

Rule 52. At common law, in capital cases, no evidence 
can be given against the prisoner, except in his presence. 

Rule 53. In case any witness examined before the coro- 
ner is dead, or unable to travel, and oath is made thereof, 
the examination of such witness so dead, or unable to 
travel, may be read ; the coroner first making oath that 
such examination is the same which he took upon oath, 
without any addition or alteration whatever. 

• 

Rule 54. In case an oath shall be made that any wit- 
ness who has been examined by the coroner, and was ab- 
sent, was detained by the procurement of the prisoner, 
and if the court are satisfied by evidence that the witness 
was so detained, his examination may be read. 

Rule 55. If a witness who has been examined by the cor- 
oner be absent, and oath be made that due diligence has 
been used by the prosecution to find him, that will not 
be sufficient to authorize the reading of his examination. 

a witness read his evidence from a written or printed paper ? How may 
a witness refresh his memory ? If after inspecting a book or paper he 
is unable to swear to the fact from recollection ? Where most the evi- 
dence be given in capital cases ? In case a witness who was examined 
before the coroner is dead, or is unable to travel ? If a witness who was 
examined by the coroner is absent by the procurement of the prisoner ? 
If a witness who has been examined by the coroner be absent, and due 
diligence has been used to find him? When a witness cannot be pro- 
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Rule 56. When a witness cannot be procured to testify 
viva voce, on account of death, sickness, or absence! then 
depositions may be read for or against the prisoner. 

Rule 57. The evidence given by the witness viva was, 
in the presence of the prisoner, may, at the request of the 
prisoner, bo compared with his deposition previously made, 
to see if ho has varied therefrom. 

Rule 58. When a witness varies from his own evidence 
given on a former trial, in relation to the same matter, 
such variance may be given in evidence to decrease the 
weight of his evidence* 

Rule 59. The prisoner is allowed to produce evidence 
of his previous good character. Good character is of 
great weight in every case, and requires particular atten- 
tion when the charge is founded on circumstantial evi- 
dence. 

Rule 60. The prosecution cannot give evidence of the 
bad character of the prisoner, unless the prisoner has 
called witnesses to prove his good character. 



CHAPTER CIV. 

FURTHER RULES OF EVIDENCE. 

Rule 61. The credit of a witness can only be impeached 
by showing his general character and reputation. No 

cured to testify on account of death, sickness, or absence ? With what 
may the evidence of tho witness given viva voce in court be compared ? 
When a witness varies from his own evidence given on a former trial, 
what is the effect ? What evidence, as to character, is a prisoner allowed 
to introduce ? What is the effect of evidence of good character? When 
only can the prosecution show the bad character of the prisoner? 
How only can the credit of a witness bo impeached? Can a party con- 
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proof of the commission of crimes, of which he has never 
been convicted, can be offered. 

Rule 62. A party is never permitted to introduce gen- 
eral evidence to discredit his own witness. If the witness 
proves facts which are against the party who calls him, 
the party may introduce other witnesses to prove the con- 
trary. 

Rule 63. In civil actions, a witness is not bound to at- 
tend court unless his fees are tendered to him. In crimi- 
nal proceedings, the rule is otherwise. Witnesses are in 
such case bound unconditionally to attend the trial when 
summoned, and may be required to give bonds to appear 
and testify without remuneration. 

Rule 64. The best evidence of which the case, accord- 
ing to its real circumstances, will admit must be produced, 
both in civil and criminal cases. If a title-deed is lost, a 
copy may be introduced in evidence; and if no copy can 
be produced, parol evidence may be given of its contents. 

Rule 65. Parol evidence cannot be introduced to con- 
tradict or vary the terms of a written agreement. 

Rule 66. In a criminal prosecution, the witness is not 
required to produce any evidence against himself. 

Rule 67. In a criminal prosecution, the district attorney 
may give notice to the prisoner to produce, a paper in 
court which is in his possession ; and in case he neglects to 
produce it, the district attorney may give evidence of its 
contents. 

* 

tradict his own witness ? If the witness proves facts which are against 
the party calling him, what may be done ? What is necessary in order 
to bind a witness to attend in civil cases ? In criminal cases ? What 
class of evidence most be introduced ? If a title-deed be lost, how may 
it be proved ? Is parol evidence generally admissible, if the agreement 
be in writing? Can a person charged with crime be compelled to pro- 
duce any evidence against himself? If ho has papers in his possession, 
what may the district attorney do, if ho wishes them produced in court ? 
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Eule 68. Whenever the original is a matter of public 
record, and cannot be produced in evidence, a certified 
copy thereof may be produced, unless there were altera- 
tions or erasures in the original. 

Rule 69. Where an original is of a private nature, a 
copy is not evidence, unless the original has been lost or 
destroyed. 

Rule 70. What a witness has been heard to say out of 
court may be given in evidence, to contradict or confirm 
his evidence given in court. 

Rule 71 . On a trial for homicide, the declarations of 
the deceased, in reference to the mortal wound, if made 
with consciousness of immediate death, may be received 
against the prisoner, although the declaration was not 
made in the presence of the prisoner. 

Rule 72. The declarations of a convict at the place of 
execution cannot be given in evidence as dying declara- 
tions. 

Rule 73. Every witness has a right to explain the evi- 
dence he has given ; and if doubt arises after his examina- 
tion is closed, the court may call upon him for such ex- 
planation. 

Rule 74. Written evidence is preferred to unwritten, 
in the scale of probability, when they stand in opposition 
to each other. The verbal testimony of an honest man, 
fortified by the solemnity of an oath, is "yet liable to the 
imperfections of memory. Contracts reduced to writing 

When the original writing is a public record, which cannot be produced 
in court, what may be done ? If a witness has made statements out of 
court ? What declarations of deceased persons may be introduced in 
evidence ? Is the declaration of a convict at the place of execution such 
a declaration ? What explanation may a witness give of his evidence ? 
Which is entitled to a preference, written or unwritten evidence ? Why ? 
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are more permanently secured than they could possibly 
have been if retained in memory only. 

Rule 75. The mere comparison of handwriting is ad- 
missible evidence under particular circumstances, resulting 
from the necessity of the case in civil actions, yet it is not 
admissible evidence in criminal prosecutions. The com-: 
parison of handwriting is mere presumption, founded on 
likeness, which may easily fail. 

Rule 76. If papers are found in the possession of a 
prisoner, and the writing thereof is found to be in his 
hand, proved by persons who have seen him write, they 
are admissible evidence on the part of the prosecution. 

Role 77. The proof of handwriting is the same in crim- 
inal cases as in civil cases. The witness is asked, if 'he is 
acquainted with the handwriting of the prisoner J If he 
answer, " Yes," he is asked how he became acquainted 
with his handwriting. If he answers, " I have seen him 
write," or "I have received communications from him 
over his signature, which I have acted upon, and which 
action has been confirmed by the person whose handwri- 
ting it purported to be," the paper is handed.to the witness, 
and he is asked, " Do you believe this to be the handwri- 
ting of the prisoner!" 

Rule 78. Written or printed papers found in the pos- 
session of the prisoner may be read against him in evi- 
dence. 

Rule 79. Papers relative to any previously formed 
design to commit treason may be read in evidence aa 
overt acts of that treason. 

Ia the comparison of handwriting allowed in cItO cases? b It in crimi- 
nal cases t If papers are found in the possession of the prisoner, and are 
shown to be in ni* handwriting^ Does the proof of handwriting differ 
in civil and criminal eases ? what qnesti"i^ >: ] i: t ■ : ■ " 
dnced to prove the handwriting of the pajn-r ir.ltn'-l' 
(band in the possession of tho prisoner? If they relato to 
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Rule 80. Letters forwarded for the purpose of a trea- 
sonable correspondence, whether found in possession of 
the accused, or intercepted or stopped in the post-office, 
may be read in evidence to prove the treason. 

Rule 81. The final judgment, or sentence of a court 
having competent jurisdiction of the subject determined, 
is conclusive in every other court having concurrent juris- 
diction. An acquittal on a criminal charge in a foreign 
country may be pleaded in bar of an indictment for the 
same offence. 

Rule 82. If a principal and accessory are joined in one 
indictment, the accessory may enter into the full defence 
of the principal, and avail himself of every matter of 
fact and every point of law tending to his acquittal,- which 
also tends to his own acquittal. 

Rule 83. The conviction of the principal* is sufficient 
evidence of the crime to put the accessory upon his trial, 
but it is not conclusive evidence, and may be rebutted. 

Rule 84. If it appear upon the trial of the accessory, 
that the offence of which the principal was convicted did 
not amount to the felony with which he was charged, the 
accessory may avail himself thereof and be acquitted. 

Rule 85. When it is necessary to prove that a person 
is in a public office or capacity, it is sufficient to show 
that he acted upon the occasion as such public officer, 
without producing the written instrument by which he 
was appointed. 



formed design to commit treason ? If letters are forwarded for the pur- 
pose of a treasonable correspondence ? What is the effect of the final 
judgment or sentence of a court of competent jurisdiction ? If a princi- 
pal and accessory are joined in the same indictment, what may the ac- 
cessory do ? What is sufficient evidence of the crime to put the accessory 
on trial ? If on the trial of the accessory it shall appear that the offence 
of which the principal was convicted did not amount to the felony with 
which he was charged ? What evidence is necessary to show that a per- 
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Rule 86. If an officer to whom a warrant is directed be 
killed in attempting to make an arrest, it is murder, 
though it appear in evidence that the warrant was illegal. 

Rule 87. When the time proved differs from that laid 
in the indictment, the jury may find the prisoner guilty 
either generally, or specially on the day on which the 
fact was proved. 

Rule 88. Where a place certain is made part of the de- 
scription of the fact charged in the indictment, the least 
variance as to such place between the evidence and the 
indictment is fatal to the indictment. 

Rule 89. A place named only for a venue in the indict- 
ment is not material in evidence. Proof of the same 
crime at any other place in the same county sustains the 
indictment. 

Rule 90. A variance between the indictment and the 
evidence, in a capital case, as to the instrument used is not 
material, if the deceased be proved to have died the same 
kind of death as that charged in the indictment. 

Rule 91. The evidence of poisoning, or any other kind 
of killing, where no weapon is used, will not maintain an 
indictment for killing with a weapon. These are different 
kinds of death. 

Rule 92. All who are present, aiding and assisting, or 
ready to afford assistance if necessary, are equally princi- 
pals with him who gave the fatal blow of which the de- 
ceased died. 



son was in a public office? If an officer to whom a warrant is directed 
be killed in attempting to make an arrest ? If the time proved differs 
from that laid in the Indictment? If a place certain is made part of the 
description of the fact ? If the place be named only for a venue t What 
is the effect of a variance between the instrument described in the indict- 
ment and the one proved on the trial ? If the indictment is for killing 
with a weapon, and the evidence shows that the death was 
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Rule 93. The fact of killing being first proved, all the 
circumstances of accident, necessity, etc., are to be proved 
by the prisoner, which tend to justify, excuse, or alleviate 
the killing. 

Eule 94. When a blow aimed at one persoB falls upon 
another, and kills him, this constitutes murder. 

Rule 95. In all cases of homicide caused by persons 
following their lawful occupation, it is incumbent on the 
defendant to show by evidence that he has used all due 
and necessary caution. 

Rule 96. If an officer who is to execute the sentence of 
death on a criminal varies from the judgment, he is guilty 
of murder. 

Rule 97. When a person having authority to arrest, 
using proper means for that purpose, is resisted in so 
doing, and the party making resistance is killed in the 
struggle, evidence of such resistance justifies the homi- 
cide. 

Rulk 98. But if the officer be killed, it will be murder 
in all against whom there is evidence of having taken 
part in such resistance. 

Rule 99. When a felony has been committed, and the 
felon flies from justice, if in the pursuit the party flying is 
killed when he cannot be otherwise overtaken, evidence 
of the felony and the flight will justify the homicide. 

poisoning ? Who are equally principals with him who gives the fatal 
blow of which the injured party dies? After the fact of killing is proved, 
what is to be proved by the prisoner ? When a blow aimed at one per- 
son falls upon another and kills him ? In case of homicide caused by a 
person following his lawful occupation, what is incumbent on the person 
causing the homicide ? If an officer who is to execute the sentence of 
death on a criminal varies from the judgment? When a person having 
authority to make an arrest is resisted, and the party making the resist- 
ance is killed in the struggle ? If the officer be killed ? When a felony 
has boen committed and the felon flies from justice, and is killed when 
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Rule 100. In a case of justifiable self-defence, the in- 
jured party may repel force by force, in defence of his 
person, habitation, or property, against a person attempt- 
ing to commit a felony npon either. In this case, he is 
not obliged to retreat, but may pursue his adversary until: 
he finds himself out of danger ; and if in a conflict he hap- 
pens to kill the assailant, such killing is justifiable. 

Rule 101. In case of mutual conflict, if a party would 
excuse himself upon, the ground of self-defence, he must 
Bhow that before he gave the fatal blow ho had declined 
any further conflict, and retreated as far as he could with 
safety, and that he killed hiB adversary through necessity, 
and to avoid being killed. 

Rule 102. Duelling, if death ensues, is murder. 

Rule 103. Ministers of justice, while in the execution of 
their office, are under the peculiar protection of the law ; 
and every man who renders assistance to an officer, is 
under the same protection as the officer himself. 

Rule 104. In the execution of civil process, the officer 
cannot justify the breaking open of an outside door or 
window ; for a man's house is his castle, for safety and re- 
pose to himself and family, and such breaking would be 
a trespass. 

Rule 105. If the officer, in the execution of civil pro- 
cess, finds the door open or gains admission from a person 
within, he does not commit a trespass in entering the 
house; and he may break open inside doors, if he finds it 
necessary to execute his process. 

he could not bo otherwise overtaken ? In case of justifiable self-defence, 
what may the injured party do? la he obliged to retreat? If in the 
conflict he kills the assailant ? In case of a mutual conflict, what must 
the party, who wishes to excuse himself on the ground of selfdofenco, 
show'.' If death is caused by duelling? Are the ministers of the law 
under any special protection while in the execution of their office ? If 
others are rendering them assistance} Can the officer in executing a 
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Rule 106. Where a stranger takes refuge in the housq 
of another, the house is not his castle ; neither has a lodger 
the privilege of the occupant of -the house. 

Bulk 107. When a felony has been committed, or 
when an officer holds a process, founded on a breach of 
the peace, the party's own house is no longer a castle for 
him. After the officer has given notice that he holds 
such process, and demanded entrance, and the same has 
been refused, the doors or windows may be forced open, 
and the accused arrested. 

Rule 108. If a man be found murdered, and another 
be found running from the place in haste, with the 
weapon which caused the death of the deceased, a strong 
presumption, next to the sight of the act itself, would be 

raised, that such person was the murderer. 

Role 109. The jury are in all cases to weigli the evi- 
dence, and to decide according to the weight of evidence. 
If, upon weighing the evidence, the guilt and innocence of 
the prisoner are equally sustained, so as to raise a doubt 
in the minds of the jury, the prisoner is entitled to the 
benefit of that doubt. 

Rule 110. It is not a sufficient ground to acquit, that 
there is a possibility that the accused may be innocent of 
the charge ; for there is no case where a jury can procure 
absolute certainty from circumstantial evidence. 



civil process break the outside door or window of defendant's dwelling- 
house ? For what purpose is a man's house his castle? If the outride 
door be open, or if the officer gain admission from within ? What may 
he then do? If a stranger take refuge in the house of another? If he 
be only a lodger in the house ? If a felony or breach of the peace has 
been committed by the occupant of the house ? What may tte officer 
do ? If a man be found murdered and another be/ound running from 
the place in haste, with the weapon which caused the death of tne de- 
ceased ? What are the jury in all cases to do ? How are they to de- 
cide ? If upon weighing the evidence, the guilt and innocence of the 
prisoner are equally sustained, so as to leave a reasonable doubt in the 
minds of the jury ? If there is a possibility that the accused may be in- 
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Rule 111. The introduction of false evidence on the 
part of the defence raises a presumption against the 
prisoner. 

Rule 112. To support an indictment for larceny, there 
must be evidence to show a felonious and fraudulent tak- 
ing and carrying away of the goods. 

Rule 113. If it appear that a horse was hired in good 
faith, or that goods were sold and credit given, the fraud- 
ulent conversion of the property afterwards cannot con- 
stitute larceny ; for a felonious design must exist at the 
time the property is obtained. 

Rule 114. When it is shown, by evidence, that the pos- 
session of the property was obtained with a fraudulent 
design to steal it, whatever may have been the pretence, 
the act constitutes the crime of larceny. 

Rule 115. Whenever one person assaults another with 
such circumstances of terror as to put hiip in fear, and 
cause him, by reason of such fear, to part with his money 
or other property, the taking thereof is robbery. 

Rule 116. To constitute a burglary, there must be a 
felonious breaking and entering of a building of another, 
with intent to commit some crime therein. 

Rule 117. The fact of breaking is sufficiently estab- 
lished by proving the lifting of a latch, taking out a pane 
of glass, descent down the chimney, turning a key when 
the door is locked on the inside, obtaining entrance by 
fraud, strategem, or threats. 



noccnt of the charge? If defendant introduces false evidence? What 
evidence is required to support an indictment for larceny ? If it appear 
that a horse was hired in good faith, or goods purchased and credit 
given, and there was afterwards a fraudulent conversion ? When must 
a feloniqus design have existed ? When it is shown by evidence that 
the possession of the property was obtained with a fraudulent design to 
steal it? What will constitute robbery? What will constitute bur- 
28 19 
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Eule 118. The entry of the hand or foot, or any in- 
strument or weapon, is a sufficient entry. 



CHAPTEE CVH. 

COMPETENCY OF EVIDENCE. 



1. There are certain conditions precedent to be estab- 
lished before evidence can be submitted to the considera- 
tion of the jury. 

(1.) The witness must be decided to be competent by 
the judge. 

(2.) An oath, or its equivalent, must be administered. 

(3.) If a dying declaration is to be offered in evidence, 
it must be shown that the person making the declaration 
was in expectation of immediate death. 

(4.) If the copy or contents of an instrument in writing 
is to be proved, it must be shown that diligent and un- 
availing search has been made to find the original. 

2. It is the province of the judge alone to decide 
whether these conditions precedent have been fulfilled. 
If witnesses are offered to prove such conditions prece- 
dent, the court must decide upon the evidence. If rebut- 
ting evidence be offered, the court has no power to submit 
the question of competency to a jury. 

3. To render the dying declarations of a deceased person 

glary? What wiU constitute a breaking? What will constitute an 
entry? 

1. What is to be established before evidence can be submitted to the 
consideration of the jury? What must be decided as to competency? 
What must be administered to the witness ? If a dying declaration is to 
be offered in evidence, what must be shown as a condition precedent 1 If 
a copy of an instrument in writing is to be proved, what must be shown 
as a condition precedent ? 

2. By whom is it to be decided whether or not these conditions prece- 
dent have been fulfilled ? If witnesses are offered to prove such condi- 
tions precedent, who must decide upon the evidence ? If rebutting evi- 
dence be offered ? 
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admissible, it must be shown that the party was in a dy- 
ing condition, and conscious of the fact when he made 
the declaration. It is the apprehension of immediate 
death that renders the declaration competent evidence, 
and equivalent to its being made under oath. The party 
seeking to prove' the contents of a lost paper is required 
to exhaust all the means of discovery which may be sug- 
gested by the nature of the case. When the instrument 
may reasonably be supposed to be in the hands of the 
other party, notice should be given him to produce it, or 
that oral evidence would be given of its contents. When 
the instrument is in the hands of a third party, residing 
out of the jurisdiction of the court, its contents may be 
proved without giving notice to the opposite party to 
produce it. 

4. Where the declarations of an agent are admissible, 
it must first be proved to the court that the person mak- 
ing the declaration was an agent. When the question of 
admissibility depends upon oral evidence, the evidence 
must necessarily be given in the presence of the jury. 
Wh^re it depends on written evidence, the evidence 
should be handed to the court, without stating the con- 
tents, in the presence of the jury. Persons of ^unsound 
mind are incompetent to testify, and are excluded. 
Want of reason must be proved to the court, as other 
facts are proved. If a person is called as a witness in a 
state of intoxication, the court have the power to decide 
on the incompetency from their own view of the situation 
of the witness. 



8. What is a condition precedent to the admission of a dying declara- 
tion in evidence ? What renders the declaration competent evidence ? 
What is a party seeking to introduce evidence of the contents of a lost 
paper required to do ? When the instrument may reasonably be sup- 
posed to bo in the hands of the opposite party? When it is in the 
hands of a third party, residing out of the jurisdiction of the court ? 

4. When the declarations of an agent are admissible, what must first 
be proved ? When the question of admissibility depends upon oral evi- 
dence, where must it be given ? Where it depends upon written evi- 
dence 1 If a witness is of unsound -mind ? How is insanity shown ? 
If a person is called as a witness in a state of intoxication ? 
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5. There is no particular age at which a witness must 
arrive, in order to be competent to testify. When an in- 
fant is offered as a witness, the court must decide whether 
he is competent or not. The credibility and weight of his' 
evidence is a question for the jury. The method of ad- 
ministering an oath to a witness in New York is as fol- 
lows. The witness lays his right hand upon the Bible, 
while the person administering repeats the words of the 
oath. The witness then kisses the Bible. Those who de- 
sire it may " swear in the presence of the everliving God," 
with the uplifted hand. If a person has conscientious 
scruples against taking an oath in any form, he may affirm 
in the following language : " You do solemnly, sincerely, 
and truly affirm." The court may adopt that form which 
the witness shall consider the most solemn and binding 
upon his conscience. If the witness believe in any other 
than the Christian religion, he may be sworn according to 
the ceremonies of that religion. A Jew generally takes 
the oath with his head covered. In whatever form the 
oath is administered, the meaning and obligation is the 
same. In most of the States, no witness is incompetent to 
testify on account of his religious belief. In some of the 
States, however, atheists are not competent witnesses. 
The incompetency of the witness, from defect in his re- 
ligious belief, must be proved by his conversations and dec- 
larations upon the subject. The witness cannot be com- 
pelled to declare his belief, but this is proved by other 
witnesses. 

6. Formerly, no person who had any pecuniary interest 
in the result of the action could be a witness. By the 

5. Ib any particular age necessary to the competency of a witness ? 
When a witness is an infant, who decides his competency? Who de- 
termines his credibility ? What is the method of administering an oath ? 
What form may the court adopt ? If the witness beUeves in any other 
than the Christian religion ? How does a Jew generally take the oath ? 
Is the meaning the same, if administered in different forms ? ' What effect 
does the religious belief of a witness have upon his competency ? How 
is the religious belief of the witness proved ? Can a witness be com- 
pelled to declare his belief? 

6. What was the former rule as to interest ? What is the present 
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statutes of New York and other States, no person is ex- 
cluded on the ground of interest ; and the parties them- 
selves may be sworn as witnesses. The usual method of 
testing the competency of a witness is to administer to 
him a preliminary oath, called a voir dire. He is sworn 
to answer all questions that may be put to him touching 
his competency. The party objecting to the competency 
of the witness may produce testimony to show that he is 
incompetent, or may have him sworn and examined. It 
rests upon the party objecting to show that the witness i^ 
incompetent. When the party entitled to object has no 
means of knowing the incompetency before the examina- 
tion, he may have the testimony stricken out, if the wit- 
ness is found to be incompetent. 



CHAPTER OVni. 

KINDS OF EVIDENCE- 



1. There are two kinds of evidence — 

(1.) Oral evidence. 

(2.) Written evidence. 

Oral evidence is that which is given viva voce, either in 
open court or before a magistrate. Every court of com- 
petent authority to hear and determine an action has the 
inherent power to summon and compel the attendance of 
witnesses, for the purpose of proving the facts at issue. 
The ordinary summons, is a subpoena directed to the wit- 
ness, commanding him to appear at the court to give evi- 
dence in a cause therein described, pending in such court, 

rule as to interest in New York. What is the usual method of testing 
the competency of a witness ? What two methods may be adopted in 
testing the competency of the witness ? Can the party objecting pro- 
duce evidence to show the incompetency of the witness ? When must 
the objection be raised ? 

1. How many kinds of evidence ? What is oral evidence ? What in- 
herent power has every court? To whom is the subpoena directed? 
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under a certain penalty named in the subpoena. If the 
witness is expected to produce any books or papers in his 
possession, a clause to that effect is inserted in the sub- 
poena. It is then called a subpoena duces tecum. 

2. The service of the subpoena is regulated by the stat- 
utes of the several States, or by the rules of the court 
The reasonable expenses of the witness are fixed by stat- 
ute at a specific sum for each day's attendance, and for 
each mile's travel from the residence of the witness to the 
place of trial and back. The sum is not the same in all 
the States. In some States, it is sufficient to tender to the 
witness his travelling fee, and the fee for one day's attend- 
ance. In criminal cases, no tender is necessary. If any 
thing is paid in such cases, it is paid from the public 
treasury. The accused is entitled to compulsory process 
for obtaining witnesses in his favor. If the witness waive 
his right to any fee in a civil base, a tender is not neces- 
sary. It is necessary in all cases, in order to compel the 
attendance of a witness, that he be summoned. If a wit- 
ness is in custody, or is in the military or naval service, and 
not at liberty to attend without leave of his superior offi- 
cer, which he cannot obtain, he may be brought into court 
to testify by a writ of habeas carpus ad testificandum. 
AVherc the accused is" held for trial, the witnesses may be 
required to give security to appear in court on the day of 
trial, and give evidence in the case. If any witness can- 
not give such security, he may be committed to prison 
until that time. * 



What does it command the witness to do ? If tho witness is required to 
produce* any books or papers ? What is such subpoena called ? 

2. How is the service of the subpoena regulated ? How are the reason- 
able expenses of tho witness fixed 1 Is it the same in all the States ? 
What must be tendered to the witness when subpoenaed t Is any tender 
necessary in criminal cases V If any thing is paid in such case, out of 
what is it paid ? To what is the accused entitled in criminal cases t If 
a witness waive his right to his fees in civil cases? What is necessary 
in all cases, to compel a witness to attend ? If the witness is in custody, 
or under a superior officer ? When the accused is hold for trial, how may 
the attendance of tho witness be secured ? If the witness cannot give 
security ? 
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3. Service of the subpoena must be made a reasonable 
time before trial. This reasonable time is fixed in some 
States by statute. At least one day's notice, at the 
shortest distance, should be given. An additional day's 
notice is usually required for every twenty miles trav- 
elled. The service must be made personally, by showing 
the original, and delivering to, and leaving with, the 
witness a copy of the subpoena. 

4. "Witnesses are privileged from arrest on civil process — 
(1.) In going to, 

(2.) In remaining at, and 

(3.) In returning from court. 
The parties to, the action arc entitled to the same privi- 
lege. When a witness has been duly summoned, and his 
fees paid or tendered, or tender waived, if he neglect to 
appear, he is deemed guilv of a contempt of court. He 
may be proceeded against by an attachment. The party 
applying for the attachment must show, by affidavit or 
otherwise — 

(1.) That the subpoena was seasonably and personally 
served on the witness. 

(2.) That his fees were paid or tendered, or the tender 
expressly waived. 

(3.) That every thing has been done necessary to call 
for his attendance. 

(4.) That such witness is a material witness. 

If the witness, being in court, refuse to testify, he is 
guilty of contempt. The punishment, in all cases of con- 
tempt, is fine and imprisonment. 

5. The deposition of a witness may be taken when he 
resides abroad, or when he is sick or infirm, and unable 

3. When must the subpoena be served? How is the time fixed? 
What is the shortest time ? An additional day is allowed for how many 
miles ? How is the service made ? 

4. When are witnesses and parties to the suit privileged from arrest? 
If a witness has been duly summoned, and his fees paid or tendered, and 
ho neglects to attend ? How proceeded against ? "What must the party 
applying for the attachment snow to the court? If the witness, being in 
court, refuse to testify ? What is the punishment for contempt ? 

5. When may the deposition of witnesses be taken ? Before whom ? 
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to attend. It may be taken before a magistrate or com- 
missioner, duly authorized. 

6. The object of the examination of a witness is to 
elicit the truth from him. On the suggestion of either 
party, the court may order that the witnesses be examined 
separate and apart from each other. When a witness 
has been sworn, he is first examined by the party pro- 
ducing him. This examination is called the direct exami- 
nation. He may then be examined by the opposite party. 
This examination is called the cross-examination. The 
examination is conducted orally, in open court, under the 
regulation of the judge, in the presence of the jury, the 
parties, and their counsel. Leading questions are not 
allowed to be put on the direct examination. Leading 
questions are 6uch as suggest to the witness the answer 
desired, and such as may be answered by Yes or No. The 
witness is to be examined in reference to matters of fact 
within his own knowledge. There ar§ some cases in 
which leading questions may be asked on the direct ex- 
amination : 

(1.) Where the witness appears to be hostile to the party 
producing him. 

(2.) Where he is in the interest of the other party. 

(3.) Where he is unwilling to give evidence. 

(4.) Where an omission in the evidence is caused by 
want of recollection. 

A witness may be allowed to refresh his memory by 
the use of a written instrument, memorandum, or entry 
in a book. A witness is allowed to express his opinion 
or belief, when he testifies to the identity of a person or to 
the handwriting. 



6. What is tho object of the examination of a witness? On the sug- 
gestion of either party, what may the court do? When a witness has 
been sworn, by whom is he first examined ? What is this examination 
called? By whom is he then examined? What is this examination 
called ? How is the examination conducted ? Under whose regulation ? 
In whose presence ? What questions are not allowed to be put on the 
direct examination? What are leading questions? In reference to 
what is the witness to bo examined ? In what cases may leading ques- 
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7. A witness is not compelled to answer a question, 
when the answer will have a tendency to expose him to 
any criminal charge or penalty, or to any forfeiture of 
estate. The court will not prevent a witness from answer- 
ing, if he chooses. If, after being notified of his rights, 
he chooses to answer, he will be bound to answer all other 
questions put to him relative to the same transaction. If 
the witness declines to answer, no inference of the truth 
of the fact is permitted to be drawn from that circum- 
stance 

8. After a witness has been examined in chief, his di- 
-, rect examination being closed, his credit may be im- 
peached — 

(1.) By disproving the statements of the witness. 

(2.) By introducing evidence affecting his character for 
troth and veracity. 

In impeaching the character of the witness, the exami- 
nation mugt be confined to his general reputation. The 
impeaching witness should be asked if he knows the gen- 
eral reputation of the witness to be impeached, among his 
neighbors. If he answer in the affirmative, lie is asked, 
<r Is it good or bad ?" If he answer, " It is bad," he is 
then asked, " From what yon know of his general reputa- 
tion, would you believe him under oath ?" In answer to 
such evidence, the other party may cross-examine the im- 
peaching witnesses as to the persons he has heard speak of 
the impeached witness ; and they may also impeach the 
impeaching witnesses, and support the character of their 
own witness by fresh evidence. A witness may also be 

tions be pat on the direct examination ? How may a witness be allowed 
to refresh his memory ? When may a witness express his opinion? 

7. When is a witness not compeUed to answer? Will the court pre- 
vent the witness from answering ? If, after being notified of his rights, 
he chooses to answer ? If the witness decline to answer? 

8. After a witness has been examined in chief, how may Ids credit 
be impeached? In impeaching the character of the witness, to what 
most the examination be confined? What should the impeaching 
witness be asked? If he answer in the affirmative, what is the second 
question ? If he answer in the affirmative, what is the third question ? 
What may the other party then do? 

19* 
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impeached by proving that he has made statements out of 
court contrary to his evidence in court. 



CHAPTER CIX. 

WRITTEN EVIDENCE. 

1. Tiie courts will recognize, without other proof than 
inspection — 

(1.) The national and State seals, and the seals of foreign 
States which have been recognized by our government 

(2.) The seals of foreign courts of admiralty. 

(3.) Seals of notaries public. 

(4.) Public statutes. 

Respecting public statutes, reference is had to a copy 
from the legislative rolls, or to the book printed by public 
authority. Acts of a State may be proved by producing 
a copy printed by authority of the government. Procla- 
mations and other acts of the executive are proved by 
producing the government paper in which they were au- 
thorized to be printed. The evidence that a particular 
person has been recognized as a foreign minister is the 
certificate of the secretary of 6tate. Those books are 
recognized by law which the law requires to be kept. 

2. The statute laws of a sister State are proved by pro- 
ducing the printed volume printed by the authority of 
the State. The proof of a record is made by producing 
the record, or a certified copy thereof. The judgment of 
inferior courts is usually proved by producing the record. 

1. What will the courts recognize without other proof than inspec- 
tion ? Respecting public statutes, to what is reference had ? How may 
acts of State be proved ? How are proclamations and other acts of the 
executive proved? What is the evidence that a particular person has 
been recognized as a foreign minister? What books are recognized 
by law ? 

2. How are the Btatute laws of a sister State proved? How is the 
proof of a record made ? How is the judgment of an inferior court 
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Marriages are to be governed by the law of the place 
where they are celebrated. If valid there, thev are valid 
everywhere. There are some exceptions — 

(1.) Those involving polygamy and incest. 

(2.) Those prohibited by public law of the .country, 
from motives of policy. 

(3.) Those celebrated in foreign countries, between par- 
ties entitled to the benefit of the laws of their own coun- 
try. 

When private writings are produced ib evidence, they 
must be proved to be genuine. If, on production of an 
instrument in writing, it appears to have been altered, it 
is incumbent on the party offering it to explain the altera- 
tions. Every alteration on the face of a written instru- 
ment detracts from its credit and renders it suspicious. 
The party claiming under it is ordinarily bound to remove 
this suspicion. If the alteration is noted in the attesta- 
tion clause as having been made before its execution, it is 
sufficient to. relieve it from suspicion. If any ground of 
suspicion is apparent on the face of the intrument, the 
law leaves the question of the time when it was done, 
as well as the person by whom it was done, and the in- 
tent with which it was done, as matters of fact to be 
found by the jury, upon proof to be adduced by the 
party offering the instrument in evidence. An instrument 
derives its legal virtue from its being the sole depository 
of the agreement of the parties, solemnly adopted as such, 
and attested by the signature of the party engaging to 
perform it. 

3. A material alteration is one which causes the instru- 
ment to speak a language different in legal effect from the 



proved? By what law are marriages governed? What are the ex- 
ceptions? When private writings are produced? If an instrument 
appears to be altered ? What is the effect of an alteration ? Who is 
bound to remove the suspicion ? If the .alteration is noted in the at- 
testation clause ? If any grounds of suspicion are apparent upon the 
face of the instrument, to whom is the questions involved referred? 
From what does an instrument derive its legal virtue ? 
3. What is a material alteration ? When does an alteration render the 



i 
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original. If an alteration be fraudulent, whether material 
or immaterial, the instrument is void, if made by the 
party claiming under it If the alterations are made by 
the consent of both parties, the instrument is valid. When 
an instrument is produced in court, it must be proved by 
the subscribing witness, except — 

(1.) When the instrument is more than thirty years old. 

(2.) When it is produced by the adverse party pursuant 
to notice, the party producing it claiming an interest un- 
der it. 

(3.) When the subscribing witness cannot be found.* 

If there be more than one subscribing witness, the ab- 
sence of all must be satisfactorily accounted for, in order 
to let in secondary evidence. 



CHAFFER OX. 

HEARSAY EVIDENCE. 

1. The most satisfactory evidence is that which is af- 
forded by our own senses. When this cannot be had, the 
law requires the evidence of those who can speak from 
their own personal knowledge. It is not necessary that 
the witness in all cases have personal knowledge of the 
main fact in the controversy. This may not be provable 
from direct evidence, but by inference from other facts 
shown to exist. The witness must be confined to facts 
lying within his own knowledge, whether of things said 
or done. He cannot testify from information given by 

instrument void ? If made by the consent of both parties ? How must 
an instrument in writing be proved ? When may it be proved without 
the evidence of the subscribing witness? If there are more than one 
subscribing witness ? 

1. What is the most satisfactory ovidence ? When this cannot be had, 
what docs the law require ? What is not necessary for the witness to 
know in all cases? Is this always provable from direct evidence? To 
what must the witness be confined ? From what can he not testify ? To 
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others, however worthy of credit they may be. Every 
living witness must be subjected to the ordeal of a cross- 
examination, for the purpose of ascertaining — 

(1.) What were his powers of perception. 

(2.) What were his opportunities for observation. 

(3.) His attentiveness in observing. 

(4.) The strength of his recollection. 

(5.) His disposition to speak the truth. 

Information obtained by the repetition of a third party 
cannot be subjected to this test It is frequently impos- • 
sible to ascertain through how many persons the story has 
been transmitted from the original witness of the fact. 

2. Such evidence is called hearsay evidence. This term 
is applied to that which is written as well as that which 
is spoken. Hearsay evidence is incompetent to establish 
any fact which in its nature is susceptible of being proved 
by witnesses who can speak from their own knowledge. 
It is to be presumed that there is better evidence which 
might be produced. Other grounds of exclusion are — 

(1.) Its intrinsic weakness. 

(2.) Its incompetency to satisfy the mind as to the ex- 
istence of the fact. 

(3.) The frauds which might be practised under it* 
cover. 

These considerations combine to support the rule that 
hearsay evidence is totally inadmissible. 

3. The evidence — 

(1.) Of general reputation, • 

(2.) Of reputed ownership, 
(3.) Of public rumor, 
(4.) Of general notoriety, 

what must every living witness be subjected? For what purpose? 
What cannot.be subjected to this test? What is frequently impossible 
to ascertain? 

2. What is such evidence called ? Is this term applied to written evi- 
dence ? What is hearsay evidence incompetent to establish ? What is 
generally to be presumed when such evidence is offered ? What are 
other grouuds of exclusion? What do these considerations combine) to 
support ? 

8. What evidence is composed of the speech of third persons not under 
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19 composed of the speech of third perrons not under oath. 
This, however, is original, and not hearsay evidence. The 
subject of inquiry is the concurrence of many voices to 
the same fact. The principal question, in pedigree, is the 
parentage or descent of the individual. In order to as- 
certain that fact, it is important to know how he was ac- 
knowledged and treated by those who were interested in 
him, or sustained towards him any relation of consan- 
guinity or affinity. The rule of admission in such cases 
is restricted to the declaration of deceased persons, who 
were related to the person whose pedigree is to be proved, 
and who were interested in the succession in question. 
General repute in the family, proved by a surviving mem- 
ber, comes under the same rule. The term pedigree em- 
braces not only descent and relationship, but also the fact 
of birth, death, and the time when these events happened. 
These facts may be proved in all cases in the same man- 
ner as parentage or descent, where they occur incidentally, 
and in relation to pedigree. The entry by a deceased 
parent, or other relative, in a Bible, or other book, or in , 
any paper, stating the fact of the birth, marriage, or death 
of a child, or other relative, with tho time thereof, is re- 
garded as the declaration of such parent or relative in the 
matter of pedigree. 

4. The following are also admitted as proofs of pedigree : 

(1.) Inscriptions on tombstones. 

(2.) Engravings on rings. 
' (3.) Inscriptions on family portraits. 

(4.) Charts of pedigree. 
These must be proved to have been made by, or under the 
direction of a deceased relative ; and when so proved are 



oath ? Is this original or hearsay evidence ? What is the subject of in- 
quiry? What is t lie principal question in pedigree If To ascertain that 
fact, what is it important to know? To what is the rule of admission in 
surli cases restricted? Under what rule does general repute come? 
What do<>s the term pedigree embrace ? How may these facts be proved ! 
How is the entry of a deceased parent or relative of the birth or death of 
a child, or other relative, in a Bible, or other book or paper, regarded? 
4. What other facts arc admitted in evidonce of pedigree ? How must 
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admitted as bis declarations. If they were publicly ex- 
hibited, and well known to the family, they are admitted 
on the ground of tacit and common consent. Evidence 
of reputation is admitted in cases of public or general in- 
terest ; but the witness may not be able to specify the per- 
sons from whom he heard the declarations. Such evidence 
is admitted — 

(1.) In matters of public and general interest. 

(2.) In relation to ancient possessions. 

(3.) Declarations against interest. 

(4.) Dying declaration. 

The general principle upon which dying declarations 
are admitted is, that they are declarations made when the 
party is at the point of death. Such situation is considered 
in law as creating an obligation equal to that which is im- 
posed by an oath in a court of justice. Dying declara- 
tions are admissible only in cases of homicide, where the 
death of the deceased is the subject of the charge, and 
the circumstances of the death are the subject of the dying 
declarations. If the person making the declaration would 
have been incompetent to testify by reason of infancy or 
other causes, if living, his dying declarations are inadmis- 
sible. When a party offers the dying declarations of a 
deceased person in evidence, he must first show that they 
were made under a sense of impending death. This may 
be shown — 

(1.) By the language of the declarant. 

(2.) By his evident danger. 

(3.) By the opinion of his attendants, stated to him. 

(4.) By his conduct. 

(5.) By the general circumstances of the case. 

they be proved to have been made ? How are they admitted ? If they 
were publicly exhibited, and well known to the family ? When is evi- 
dence of reputation admitted? What is the general principle upon 
which dying declarations are admitted ? How is such situation consid- 
ered in law? In. what cases only are they admitted? If the person 
making the declaration would have been incompetent to testify if liv- 
ing ? When a party offers a dying declaration, what must he first show ? 
How may this be shown ? If the deceased had any hope of recovery ? 
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If the deceased had any hope of recovery, however 
slight it might have been, his declarations are inadmissible. 
That the declarations were made in answer to leading 
questions, or obtained by pressing and earnest solicitations, 
is no objection to their admissibility. The statement of 
the deceased must be clear and complete in itself. If it 
appears to have been intended to be qualified by some 
other statement which he was prevented from making, it 
will not be received. The judge must determine whether 
or not the evidence is admissible. The judge is to decide 
the question of admissibility. The jury are to decide the 
question of credibility. The jury are at liberty to weigh 
all the circumstances under which the declaration was 
made, and to give the testimony only such credit as they 
may think it deserves. 



CHAPTER CXI. 

ADMISSIONS AND CONFESSIONS. 

1. The term admission is usually applied to civil trans- 
actions. Confessions are acknowledgments of guilt. The 
admission of a party against himself, or against those 
identified with him in interest, may be received in evi- 
dence. The admission of one partner may be given in 
evidence against all. The admission of a third party may 
be received in evidence against one who has referred 
another to him for information. In such case, the party 

If the declaration was made in answer to leading questions ? Must the 
statement be complete ? If it was intended to be qualified by some other 
statement ? Who determines its admissibility ? Who weighs the evi- 
dence when admitted, and determines its credibility ? What are the jury 
at liberty to do ? 

1. To what is the term admission usuaUy applied ? What are confes- 
sions ? What admissions may be received in evidence ? Can the admis- 
sion of a third party be received in evidence ? To what degree is the 



ADMISSIONS AND CONFESSIONS. 449 

is bound by the declaration of the person referred to in 
the same manner, and to the same extent, as if they were 
made by himself. The admission of the wife will bind 
the husband only when 6he has authority to make such 
admission. The cases on this subject are generally those 
of implied authority, turning upon the degree the hus- 
band permits the wife to participate in the transaction of 
his affairs. The admissions of attorneys bind their clients 
in all matters relating to the progress and trial of the 
action. 

2. The deliberate confession of crime is one of the 
strongest evidences of guilt. Their value depends upon 
the supposition that they are deliberately and voluntarily 
made. Confessions made by the prisoner to any person, 
at any time after the commission of the crime, are re- 
ceived in evidence. It has been held that a confession of 
guilt might be inferred from the conduct of the prisoner,' 
and from his silent acquiescence in the statement of others 
respecting himself, and made in his presence ; provided 
they are not made under circumstances which prevented 
him from replying to them. The justice of such a rule is 
subject to great doubt. The degree of credit to be given 
to confessions is a subject to be determined by the jury. 
Confessions are divided into twQ classes — 

(1.) Judicial confessions. 

(2.) Extra-judicial confessions. 

Judicial confessions are those which are made before a 
magistrate, or in court, in due course of legal proceedings. 
It is necessary that they be free and voluntary, and be 
made with full knowledge of the nature and consequences 
of the confession. The following are examples of judicial 
confessions : 

admission of such third party binding ? When wfll the admissions of 
the wife bind the husband ? ' What will determine her agency ? When 
will the admissions of an attorney bind his client ? 

2. What is one of the strongest evidences of guilt ? Upon what does 
the value of confessions depend ? What confessions are received in evi- 
dence ? How has it been held that confessions might be inferred ? By 
whom is the degree of credit to be given to confessions determined t 
29 
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(1.) A confession made on the preliminary examination, 
taken in writing, pursuant to statute. 

(2.) The plea of guilty, made in open court, to an in- 
dictment. 

Either of these is sufficient for conviction. Extra-judi- 
cial confessions are those made elsewhere than before the 
magistrate or in open court. The whole confession must 
be taken together. The confession must be voluntary, 
and without the appliance of hope or fear. Confessions 
have been rejected, when the following language has been 
used to the prisoner : 

(1.) " Unless you give me a more satisfactory account, 
I will take you before the magistrate." 

(2.) " If you will tell me where my goods are, I will be 
favorable to you." 

(3.) " It is of no use for you to deny it ; for there are 
the man and the boy, who will swear they saw you do 
it." 

If the confession is drawn from the witness by threats, 
it is not voluntary, and, therefore, cannot be received. 

3. Although promises or threats have been made, yet 
if it appear to the satisfaction of the judge that their in- 
fluence was totally done away before the confession was 
made, the evidence will be received. Instances of confes- 
sion not strictly spontaneous may be admitted, and laid 
before the jury. Such are the following : 

(1.) Confessions induced by spiritual exhortation, whe- 
ther of a clergyman or of any other person. 

(2.) Confessions induced by a solemn promise of se- 
crecy, even confirmed by an oath. 

What two classes of confessions ? What are judicial confessions ? Must 
the prisoner be made acquainted with the effect of a judicial confession? 
How are judicial confessions made? For what are either of these suffi- 
cient ? What are extra-j udicial confessions ? Must the whole confession 
be taken together? What language addressed to the prisoner has caused 
his confession to be rejected? If the confession be drawn from the wit- 
ness by threats ? 

3. If promises or threats have been made, yet if it appear that their in- 
fluence nad ceased before the confession was made ? What instances of 
confession, not strictly spontaneous, have been admitted and laid before 
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(3.) Confessions induced by a person's having been 
made drunk. 

(4.) Confessions induced by a promise of some collateral 
benefit, no hope of favor being held out in respect to the 
criminal charge against him. 

(5.) Confessions induced by deception practised on the 
prisoner, or false representations made to him for that 
purpose; provided there is no reason to suppose that 
the inducement held out was calculated to produce any 
untrue statement. 

It is not necessary to warn the prisoner that his confes- 
sion will be used against him. The object of excluding 
confessions not voluntarily made, is to exclude evidence 
not probably true. 

4. When, in consequence of information obtained from 
the prisoner, any material fact is discovered, such as — 

(1.) The stolen property ; 

(2.) The instrument of crime; 

(3.) The bloody clothes of the person murdered ; 
it is competent, to show that such discovery was made in 
conformity with the information given by the prisoner. 
When a conspiracy or combination of several persons in 
the commission of a crime is established, the confession of 
one is evidence against all. Each is deemed to assent to 
or command what is done by any other, in furtherance of 
a common object No person is amenable, criminally, 
for the acts of his servants or agents, unless a criminal 
design is brought home to him. 

the jury ? Is it necessary to warn the prisoner that his confession will 
be used against him, if the confession be extra-judicial ? What is the 
object of excluding confessions not voluntarily made ? 

4. When, in consequence of information obtained from the prisoner, 
any material fact is discovered, what is it competent to show ? When a 
combination of several persons in the commission of a crime has been es- 
tablished, what effect does the confession of one have ? What is each 
deemed to consent to or to command ? Is any person amenable for the 
criminal acts of his servants or agents ? 



i 
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CHAPTER CXIL 

EVIDENCE EXCLUDED. 

1. Thk law excludes certain kinds of evidence, because 
greater mischief would probably result from its admission 
than from its rejection. The confidential attorney or 
counsellor of a client cannot be compelled, nor is he al- 
lowed to disclose confidential communications, either oral 
or written, made to him in his official capacity. Their 
clerks, agents, and interpreters are considered as standing 
in precisely the same situation as the attorney or counsel 
himself, and under the same obligation of secrecy. The 
executors of attorneys or counsellors cannot give testi- 
mony respecting papers coming into their hands, as the 
personal representatives of the attorney or counsellor. 
This protection extends to every communication which 
the client makes to his legal adviser for the .purpose of 
professional advice or aid, upon the subject of his rights 
and liabilities. It does not cease at the termination of 
the suit. The seal of the law once fixed remains forever, 
unless removed by the party himself, in whose favor it 
was there placed. The attorney or counsel may give ev- 
idence in the following cases : 

(1.) When the communication was made before the at- 
torney was employed. 

(2.) When it was made after his employment ceased. 

(3.) When the matter communicated was not in its na- 
ture private. 

1 . Why docs the law exclude certain kinds of evidence ? What is 
tint rule as to confidential communications made by clients to their at- 
torneys and counsellors ? What is the rule as to their clerks, agent*, 
and interpreters ? What .is the rule as to their executors ? To what 
dons this protection extend ? Does it cease with the termination of the 
suit ? Can the party himself remove the seal t In what cases may at- 
torneys and counsellors give evidence ? 
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(4.) When the attorney is a subscribing witness. 

2. The law of Papal Rome excludes confessions made 
to clergymen, that the guilty conscience may with safety 
disburden itself by penitential confessions, and by spir- 
itual instruction and advice seek pardon and relief. 
Another ground of exclusion is, that the confession is not 
so much to the priest, as to the Deity, whom he represents ; 
and therefore the priest, when appearing as a witness in 
his private character, may lawfully swear that he knows 
nothing of the subject. The law punishes the priest, if he 
reveals such communications. In Scotland, when a pris- 
oner in custody has confessed his crime to a clergyman, in 
order to obtain spiritual advice, the clergyman is not re- 
quired to give evidence of such confession. The law of 
England encourages confessions ; and the minister to 
whom the confession is made is excused from presenting 
the offender to the civil magistrate. He is also enjoined 
not to reveal the facts confessed, under the penalty of ir- 
regularity. In all other respects, he is left to the full op- 
eration of the rules of the common law. He is bound by 
the common law to testify, when summoned. By the 
common law of evidence, there is no distinction between 
clergymen and laymen ; and all confessions and other 
matters of evidence not confided to legal counsel, must be 
disclosed when required for the purposes of justice. 

3. Physicians are required to give in evidence confes- 
sions made to them confidentially, while attending their 
patients in their professional character^ unless exempted 
by statute. The following are privileged communica- 
tions: 



2. What does the law of Papal Rome exclude? What are the 
grounds of exclusion ? What is the rule in Scotland, where a clergy- 
man has received the confession of a prisoner in custody ? What does 
the law of England encourage? From what is the minister to whom 
the confession is made excused ? What is he enjoined not to do ? To 
what, in all other respects, is he left ? To what is he bound by the com- 
mon law ? What distinction at common law does not exist ? 

3. What is the rule as to the confessions made to physicians confi- 
dentially, while attending their patients in their professional character 1 
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(1.) Official transactions between the head of the de- 
partment of State and his subordinate officers. 

(2.) The proceedings of grand-juries. 

(3.) Communications between husband and wife. 

(4.) Disclosures offensive to public morals. 

Grand-jurors are sworn to secrecy. It is the policy of 
the law to keep secret the preliminary inquiries respect- 
ing the guilt or innocence of the accused. The clerk of 
the grand-jury, and also the district attorney, are placed 
under the same restrictions of secrecy. A grand-juror 
may be asked if twelve of their number agreed to the in- 
dictment, the certificate of the foreman not being conclu- 
sive evidence of the fact. Confidential communications 
between husband and wife are excluded, on the ground 
that the married state requires that there' should be the 
most unlimited confidence between husband and wife; 
and that nothing should be extracted from the bosom of 
one, confided to him or to her by the other. After the 
parties are separated by death or otherwise, they are pro- 
hibited from disclosing any conversations had between 
them. 



CHAPTER CXIII. 

THE NUMBER OF WITNESSES. 

1. At common law, the crime of treason was proved by 
the evidence of one credible witness. In this country, 
two witnesses to the same overt act, or to different acts of 
the same treason, are required to convict, or a voluntary 



What four privileged communications are named ? What is the policy 
of the law as to grand-jurors ? What question may be put to a grand- 
juror ? On what ground are confidential communications between hus- 
band* and wife excluded? If the parties are separated by death or 
otherwise ? 

1. How many witnesses are required at common law, to prove the crim-i 
of treason ? How many are required by statute law ? How many wit 
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confession in open court. In proof of the crime of perjury 
two witnesses are required, or one witness strongly cor- 
roborated. Documentary or written evidence may bo re- 
lied on to convict of perjury. 

(1.) When such evidence of the falsehood of the matter 
sworn to came from the prisoner with circumstances show- 
ing the corrupt intent. 

(2.) In cases when the matter so sworn is contradicted 
by a public record, proved to have been well known to the 
prisoner when he took the oath. 

(3.) In cases when the party is charged with taking an 
oath contrary to what he must necessarily have known to 
be true, the falsehood being shown by his own letters re- 
lating to the fact sworn to. 

2. In England two witnesses are required to attest a 
will. In the New England States, New Jersey, Mary- 
land, South Carolina, Georgia, Alabama, and Mississippi, 
three witnesses are required. In the other States, two 
witnesses are required. In some of the States it must 
be attested in the presence of the testator. In New York 
this is not necessary. If the testator be near enough 
to see and identify the instrument, he is held to be present. 
If the testator be in a State of insensibility at the time of 
the attestation, it is void in most of the States. In Ver- 
mont a will is required to be under seal. It is not neces- 
sary that the witnesses attest in the presence of each other, 
and that all attest at the same time, unless the statute ex- 
pressly requires it. If the testator intended to sign each 
separate 6heet jf the will, but signed only two of them, 
being unable to sign the others, the will is incomplete. 

nesses are necessary to convict in case of perjury ? When may docu- 
mentary evidence be relied upon to convict of perjury? 

2. In England how many witnesses are required to attest a will ? In 
what States are three witnesses required ? In what States are only two 
witnesses required ? How must it be attested in some of the States ? 
How in New York? When is the testator held to be present? If the 
testator be in a state of insensibility at the time of the attestation ? In 
what State must a will be under seal ? Is it necessary that the witnesses 
attest in the presence of each other ? If the testator intended to sign 
each separate sheet and signed only a part, and then became unable to 
sign the others ? 
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3. The revocation of a will must be proved — 

(1.) By 6ome subsequent will or codicil inconsistent 
with the former will. 

(2.) By some other writing declaring the revocation, 
and duly attested. 

(3.) By burning, tearing, cancelling, or obliterating the 
same by the testator, or in his presence, and by his direc- 
tion and consent. 

A revocation is an act of the mind, demonstrated by some 
outward and visible 6ign or symbol of revocation. The 
statute is satisfied by any act of spoliation, or destruction 
deliberately done upon the instrument with the intention 
of revoking it. The declarations of the testator accom- 
panying the act are admissible in evidence to explain the 
intention. Where the testator threw his will into the fire, 
and it was saved without his knowledge, it was held to be 
a sufficient revocation. The testator being angry with 
the devisee began to tear his will, but being afterwards 
pacified he fitted the pieces carefully together, saying he 
was glad it was no worse : the act was held not to be a rev- 
ocation. 

4. When parties have put their engagements into wri- 
ting, it is presumed that their whole engagement was re- 
duced to writing. Parol evidence cannot be introduced 
to contradict or vary the terms of a valid written instru- 
ment. The terms of every written instrument are to be 
understood in their plain, ordinary, and popular sense, un- 
less they have acquired a peculiar sense, or unless the 
context evidently shows that they must be understood in 

3. How must the revocation of a will be proved ? What is a revocation ? 
With what is the statute satisfied ? What is admissible evidence to ex- 
plain the intention ? When the testator threw his will into the fire, and 
it was saved without his knowledge ? When the testator became angry 
with the devisee, and began to tear his will, but being afterwards paci- 
fied fitted the pieces carefully together, saying he was glad it was no 
worse 1 

4. When the parties have put their engagement into writing, what is 
presumed 1 For what purpose can parol evidence not be introduced ? 
How are the terms of a written instrument to be understood ? What 
evidence may be introduced to aid the court in reading the instrument ? 



NUMBEB OP WITNESSES. 457 

some other 6ense. The evidence of experts is admitted to 
aid the court in reading the instrument. The rule exclud- 
ing parol evidence, is not infringed by the admission of 
parol evidence to 6how that the instrument is entirely 
void, nor to show that it never had any legal existence 
or binding force, either by reason of fraud, or for want of 
due execution and delivery, or for the illegality of the 
subject. Want of consideration may be proved in all 
cases, to show that the instrument is not binding ; except 
in cases of instruments under seal, and negotiable com- 
mercial paper within the statute in the hands of an indor- 
see for value. Fraud vitiates all contracts. Fraud prac- 
tised by the party seeking the remedy, upon him against* 
whom it is sought, is fatal to his claim. Want of consider- 
ation and fraud may be shown by parol evidence. It may 
be shown by parol evidence — 

(1.) That the contract was made for the furtherance of 
objects forbidden by the law. 

(2.) That the instrument was obtained by duress. 

(3.) That the party was incapable of binding himself, 
either by reason of some legal impediment, such as in- 
fancy, or coverture, or insanity ; or from a temporary cause, 
such as drunkenness. 

(4.) That the instrument came into the hands of the 
plaintiff without any final delivery by the party charged. 
The rule excludes parol evidence of the conversations ©f 
the parties, but not the evidence of collateral facts. 

By what is the rule, excluding parol evidence, not infringed? For what 
purpose may parol evidence bo introduced . in actions upon written instru- 
ments ? When can want of consideration bo proved ? What is the effect 
of fraud upon a contract ? If the fraud has been practised by the party 
seeking the remedy upon the other party ? How may want of consider- 
ation and fraud be shown ? What other facts may be shown by parol 
evidence? 

20 
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CHAPTEK CXIV. 

GENERAL PRINCIPLES OP EVIDENCE. 

1. The symbols of nationality and sovereignty are the 
national flag and seal. The public, acts, decrees, and 
judgments under this 6eal are received as true and gen- 
uine. It is not necessary to prove the seals of foreign 
admiralty and maritime courts. It is unnecessary to 
^>rove — 

(1.) Things which must have happened according to 
the ordinary course of nature. 

(2.) The course of time, or of the heavenly bodies. 

(3.) The ordinary public fasts and festivals. 

(4.) The coincidence of days of the week with the days 
of the month. 

(5.) The meaning of words in the vernacular language. 

(6.) Legal weights and measures. 

(7.) Matters of public history affecting the whole people. 

The court will take notice of — 

(1.) The territorial extent of the jurisdiction and sov- 
ereignty exercised by their own governments. 
(2.) The local divisions of their country. 
(3.) The relative position of each local division. 

The courts will recognize — 



(1.) The political condition of their own government. 
(2.) Its essential political agents or public officers. 
(3.) Its political operations and actions. 

2. The trne question in trials of fact is, whether there is 
sufficient probability of the truth of the fact at issue, and 
not whether it is possible that it may be false. A fact is 

1. What are the symbols of nationality ? What are received as tme 
and genuine ? What is it necessary to prove ? Of what will the courts 
take notice V What will the courts recognize ? 

2. What is the true question in trials of fact ? When is a fact said to 
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said to be proved \ when it is established by competent and 
satisfactory evidence. Every sane man is presumed to 
contemplate the natural and probable result of his own 
acts. An intention to murder is conclusively inferred 
from the deliberate use of deadly weapons. An infant 
under the age of seven years is conclusively presumed to 
be incapable of committing a felony. If a woman act in 
conjunction .with her husband in the commission of a 
felony, except treason or homicide, it is conclusively pre- 
sumed that she acted under his coercion, and consequently 
without any guilty intention. When two persons have 
perished in the same calamity, the circumstances of their 
death being unknown, by the Roman law, if they were a 
father and son, and the son was under the age of fourteen, ■ 
it was presumed that he died first. If over that age, it 
was presumed that the father died first. The French 
Code has regard to the ages of fifteen and sixty, presuming 
that of those under fifteen, the youngest perish first ; and 
that of those over sixty, the oldest perish first. If the 
parties were between these ages, but of different sex, the 
male is presumed to have survived. If they were of the 
6ame sex, the younger is presumed to have survived. 
The French rule has been incorporated into the Code of 
Louisiana. 

3. Some presumptions are conclusive ; other presump- 
tions are disputable. Disputable presumptions are the 
result of the general experience of the connection between 
certain facta or things, the one being usually found to be 
the companion or effect of the other. The law infers the 



be-proved ? WJiat is every sane man presumed to contemplate ? From 
what is an intention to murder conclusively presumed ? What is the 
conclusive presumption as to infants under seven years of age ? If a 
woman act in conjunction with her husband in the commission of crime, 
what is conclusively presumed ? If two persons have perished by the 
same calamity, and the circumstances of their death are unknown, which 
is presumed, by the Roman law to have perished first ? What is the 
French law upon this subject ? Into what Code has the French rule 
been incorporated ? 

3. What two classes of presumptions ? Of what are disputable pre- 
sumptions the result ? From what does the law infer the existence of 
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existence of one fact from the proof of the existence of 
another fact, in the absence of all opposing evidence. 
The law presumes that every unlawful act was criminally 
intended, until the contrary be proved. On the charge 
of murder, malice is presumed from the fact of killing, un- 
accompanied with circumstances of extenuation. The 
burden of disproving the malice is thrown upon the ac- 
cused. If a person is found in possession of the fruits of 
crime 60on after its commission, this is evidence of guilty 
possession ; and if unexplained, either by direct evidence, 
or by the attending circumstances, or by the character 
and habits of life of the possessor, it is conclusive. Where 
a person was indicted for arson, and proof was given that 
property, which was in the house at the time it was 
burnt, was found in possession of the prisoner, it was held 
to raise a probable presumption that he was present 
and concerned in the offence. In case of murder, accom- 
panied by robbery, the like presumption is raised. Post- 
marks on letters are evidence that the letters were in the 
post-office at the time and place thereon specified. If a 
letter is sent by post, it is presumed, from the known 
course in that department, that it reached its destination 
at the regular time, and was received by the person to 
whom it was addressed. It is presumed, until the con- 
trary be proved, that every man obeys the laws, and per- 
forms his official and social duties. Every man is pre- 
sumed to be innocent, until he is proved to be guilty. 



one fact ? What does the law infer from every unlawful act ? From 
what is malice presumed on the charge of murder? Upon whom is 
the burden of disproving the malice ? If a person is found in possession 
of the fruits of crime soon after its commission ? Where a person was 
indicted for arson, and proof was given that property, which was in the 
house at the time it was burnt, was found in possession of the prisoner, 
what presumption was this held to raise ? In case of murder accompa- 
nied by robbery ? Of what are post-marks on letters presumptive evi- 
dence? If a letter is sent by post, what is presumed? What is the 
presumption as to obeying the laws ? Until what time is every man 
presumed to be innocent ? 
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•CHAPTER CXV. 

WEIGHT OP EVIDENCE. 

1. The most difficult task for the jury is to weigh ac- 
curately the evidence of the witnesses examined before 
them. There is no difficulty in weighing different parcels 
of different classes of goods. We have standard weights, 
duly sealed ; and by placing these parcels in one scale, and 
sealed weights in the other, we can tell exactly how many 
pounds and ounces each parcel weighs. If several par- 
cels belong to ene package, we can tell precisely the 
weight of such package by adding together the weight of 
the several parcels belonging to the package. So, if two 
packages of different parcels are to be weighed, and the 
balance of the weight determined, this question can be 
easily decided by means of standard weights. 

2. Two lawyers come before a jury with their two pack- 
ages of evidence, each composed of different parcels vary- 
ing in bulk and density, and ask the jury to weigh each 
parcel in each package separately, and to give the aggre- 
gate weight' of the parcels in each package. They also 
ask the jury to determine the balance of the weight of one 
package of evidence over the other package. How are 
the jurors to perform this task? They have no standard 
weights, duly sealed, which they can place in one of the 
scales of justice, and a parcfcl of evidence in the other 
scale, and be able to give the exact weight of the parcel 
in pounds and ounces. Each juror is obliged, to a great 
extent, to form his own standard, by which he must weigh 
1 • 

1. What is the most difficult task for the jury ? How can we ascer- 
tain the weight of different parcels? How do we ascertain tho difference 
of the weight of different packages of different parcels ? 

2. With what do the lawyers come before the jury? What do they 
ask of the jury? Have the jury any standard weights by which they 
can give the exact weight of evidence presented to them ? By what does 
each juror weigh the credibility of each witness 1 When only will tho 
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the credibility of each witness. The court seldom inter- 
feres with the decision of the jury on questions of fact; 
and never unless the verdict is dearly against evidence, or 
without any evidence to support it Hence it is important 
to approximate, if we cannot establish, a general standard 
by which jurors may be governed in weighing evidence. 

3. The jury have nothing to do with the question which 
may arise as to the competency of the witness to testify. 
That question belongs exclusively to the court. It is the 
credibility, and not the competency, of the witness which 
is to be weighed. We may adopt a scale by which we 
may measure the weight of the evidence of each witness, 
or upon which we may mark the weight as it is deter- 
mined by the balance in the mind of the jurors. The 
scale may be made in the following form : 

SCALB OF CREDIBILITY. 



10 



9 



8 



4 



2 







court interfere with tho decision of the jury on questions of fact ? Wn«t 
is important for us to approximate ? 
3. Arc the jurors to decide any question in reference to the compe- 
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4. In order to illustrate the nse of the scale of credi- 
bility, let us suppose that the issue to be tried by the jury 
is the sanity of a testator, at the time of making his last 
will and testament. One party alleges that the testator 
was of sound disposing mind and memory at the time of 
making and executing his will, and the other party denies 
that he was of sound and disposing mind at that time. 
The issue of sanity is to be determined by the jury. 
Counsel for the executors introduce in support of the will 
Dr. Benjamin McCluer, one of the subscribing witnesses 
to the will. He swears to the due execution of the will ; 
" that he has been in practice as a physician and surgeon 
for twenty years ; that he had been the family physician 
in the testator's family for two years; that he was the 
physician of the testator at the time he made his will, and 
to the time of his death ; that in the course of his practice 
he had witnessed many cases of insanity, and attended 
several patients affected with that disease. He further 
says,. that the testator was of sound and disposing mind 
and memory at the time of executing his will, and up to 
the time of his death, which occurred about six weeks 
after." Witness, on being cross-examined by counsel for the 
contestants, stated that " he was not interested in the result 
of the suit ; that no relative of his by consanguinity or af- 
finity was to receive any benefit from sustaining the will." 

The evidence of Dr. McCluer is of the highest character 
known to the law, and being entirely unimpeached or 
weakened by the cross-examination, must be placed at ten 
on the scale of credibility. 

5. Counsel for the executors then called Dr. James Pea- 
body, who testified that he affixed his signature to the 



tency of the witness? To whom does that question exclusively belong? 
What is the jury required to weigh ? What scale may be adopted ? 

4. In order to illustrate the scale of credibility, what issue is presumed 
to be before the jury ? What does one party allege, and the other deny ? 
Who is the first witness produced on the part of the executors? To 
what facts does he swear on his direct examination ? On his cross-exam- 
ination ? Where should this witness be placed on the scale of credibility ? 

5. Who is the second witness on the part of the executors ? To what 
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will as * subscribing witness at the request of the testator ; 
that the testator signed the will in witness's presence, and 
at the time declared the instrument so subscribed by liim 
to be his last will and testament ; that he believed the 
testator to be of sound and disposing mind and memory 
a: the time of executing the said will." On being cross- 
examined, witness said: "I hare practised as physician 
sud surg*s>n for twelve years ; I was not intimately ac- 
quilntcd with the testator; I was called to see him twice 
as cor-s-'tir.g physician with Dr. McCluer; the second 
t:rae I was called, I witnessed the execution of his will ; 
xr.y attention was not particularly called to the state of 
the mir.d of testator, but if there had been 'any symptoms 
of insanitv I think I should have noticed them." 

The opportunities of this witness to discover insanity 
have r.;; been e^nal to the opportunities of the previous 
v;::::^n?w lie is r.ot therefore entitled to so high a rank on 
the sor^c vf credibility as the previous witness, and is 
elcxir'v cr.:::\ i to stand at nix*: on that scale. The va- 
!:.;:: v c: th? will is fuliv established bv these two wit- 
r. esses* ttri^ss evidence of greater weight can be produced 
en behalf cf the contestants, and the counsel for the ex- 

v. The c>nns<l for the contestants then produced Dr. 
%-vV.n IVav:*: ury, who testified as follows : "I have prac- 
tised as vhvjijian and sunreon for twentv vears ; I have 
had ruar.v cases ^f insanitv under mv treatment ; I knew 
the testat;r we'll I have known him from a child; he 
h,;> not 1 c-:r. of sound ani disposing mind and memory at 
a*-v :i:nc tVr the iast four vears." On cross-examination, 
witness says: %% I am the nephew of the testator; I had 
a quarrel with him about three months before his death ; 
he made a will aKut six months before his death, giving 

£w:$ d.vs V..' *w*.*Ar C3 ~: > dirvv: vxar^inAtlca * On his cross-^xaminauon ? 
\N "..crv >liv\iM :>•:* w:::u-ss '.v p'-ao.-i « a ;hv soa.'.e of credibility t What 
i< v^-^iM\>h.\l V> :h:>o :wo wl;-;^^": IIo*.t can this conclusion be re- 
\iT^vi ? WIxa: r.*.ay &o counsel :.r th-.- exeeut «rs here do? 

& Who i* vur..\i *$ a witness by the counsel fur the contestants? To 
what 6kci& dots lie sircar on his direct crimination ? On his cross-ex- 
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me most of his property; I did not know, air the time of 
his death, that he had -made another will, revoking his 
former will ; I went before the surrogate, for the purpose 
of having the first will proved ; I then first heard that he 
had made a second will, giving all his property to his 
brother." The direct examination of this witness would 
have placed him at ten on the 6calo of credibility; but 
from the fact which comes out on the cross-examination, 
that witness had had a quarrel with the testator, and not- 
withstanding he swore positively, on his direct examina- 
tion, that the testator- had not been of sound mind for 
four years before his death, yet he admitted that he had 
produced another will, made by testator within six months 
of his death, before the surrogate, for the purpose of pro- 
bate. The credibility of the witness is so badly shaken 
by the cross-examination, that he cannot bo placed above 
four on the scale of credibility. 

7. The counsel for the contestants then call Dr. Edwin 
Bradbury, who testified as follows : u I have practised as 
a physician and surgeon for twelve years; I have had 
several cases of insanity under my treatment; I have 
known the testator from my early childhood ; I am sure 
that he has been of unsound mind for the last four years 
of his life." On cross-examination, witness said : " I am 
a nephew of the testator, and brother of the last witness 
examined; I have not practised as a physician all the 
time for the last twelve years ; I cannot give the name of 
any patient who has been under my treatment for in- 
sanity ;. I cannot tell what year I had such patient under 
my treatment." The evidence of this witness is so much 
shaken by his cross-examination, that he is not entitled to 
be placed above Jive on the scale of credibility. 

animation ? Whero would his direct examination place Mm on the scale 
of credibility ? What is the effect of his cross-examination ? Where 
should he be placed on the scale of credibility ? 

7. Who is the next witness called by the counsel for the contestants ? 
To what facts does he swear on his direct examination ? On his cross- 
examination? What is the effect of his cross-examination? Where 
should he be placed on the scale of credibility? 

20» 
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8. The counsel for the contestants then called Dr. John 
Smy the, who testified as follows : u I was called to see the 
testator about four years before his death ; I have prac- 
tised as a physician and surgeon for twelve •years ; I 
called to see testator three or four times about four years 
ago ; I believed him to be insane at that time, and so ex- 
pressed myself to several persons about that time." On 
cross-examination, witness says: "I cannot state any 
thing he said, or any thing he did, which led me to believe 
he was insane ; I cannot say what the symptoms of in- 
sanity are ; I cannot say whether such insanity would be 
likely to continue for four years." If testator* were of un- 
sound mind four years before he made his .will, it would 
be a circumstance from which some slight inference of 
his insanity at the timo of making -his will might be 
drawn ; but such evidence has a bearing so remote upon 
the issue, that, if admitted at all, it should .not stand 
higher than one on the scale of credibility. The counsel 
for the contestants here closes his part of the case. 

9. The counsel for the executors then 'proceeded to for- 
tify and sustain the evidence of his first witnesses, and re- 
but the evidence given on the other side, by presenting 
additional and cumulative evidence. The first witness 
called for this purpose was Dr. John Ford, who testified 
as follows : " The testator was under .my care, while he 
was spending the time in the country four years ago, for a 
period of three months ; I saw him almost every doy ; 
he was of sound mind at that time, and showed no symp- 
toms of insanity." 

This evidence rebuts the evidence of two witnesses on 
the part of the contestants, who swear to insanity of 
testator for four years; and although relating to a re- 



8. Who is the third witness called by the counsel for the contest- 
ants? To what facts does he swear on his direct examination? On 
his cross-examination ? Where should this witness stand on the scale 
of credibility ? What may the counsel for the contestants here do? 

9. What does the counsel for the executors then proceed to do ? How ! 
Who is the first witness called for this purpose ? To what facta does he 
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mote period, should stand at Jive on the scale of credi- 
bility. 

10. The counsel for the executors then called Dr. 
Moses Fog, who testified as follows : " I know testator ; 
he was a patient of mine for three months three years 
ago : he was of sonnd and disposing mind and memory 
at that time ; if there had been any symptoms of insan- 
ity, I should have noticed them." This witness should 
be placed on the scale of credibility at Jive. This com- 
pletes the evidence presented on each side ; and the jury 
are to calculate the sum of the weight of evidence pro- 
duced by each party, and to state in whose favor the bal- 
ance of the weight of evidence lies. 

11. The evidence as weighed stands as follows : 

For E&cutors. Weight, For ConUttanU, Weight 

Dr. Benjamin McCluer . ... 10 Dr. John Bradbury 4 

Dr. James Peabody 9 Dr. Edwin Bradbury 5 

Dr. John Ford 5 Dr. John Smythe 1 



Dr. Moses Fop 5 

29 
Balance in favor of executors— 19. 



10 



12. A competent witness may swear positively to a ma- 
terial fact ; yet it may appear on his cross-examination, or 
it may be shown by other witnesses, that his character is 
so infamous that his evidence is entitled to no credit with 
the jury. The evidence of such witness would be placed 
at zero on the scale of credibility. An infant of very ten- 



swear on his direct examination ? On his cross-examination ? Where 
should this witness stand on the scale of credibility ? 

10. Who is the next witness called by counsel for executors? To 
what facts does he swear on his direct examination ? On his cross-ex- 
amination ? Where should this witness be placed on the scalo of credi- 
bility? What does this complete? What are the jury now to calcu- 
late ? What are they to state ? 

11. How does the evidence as here weighed stand ? In whoso favor is 
the balance ? To what amount ? 

12. What may appear on the cross-examination of a competent witness 
who swears positivelyto a material fact ? What is the effect of such) 
cross-examination ? Where should such evidence be placed on the scale 
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dcr age is competent to give evidence, if he understands 
the nature of an oath and the consequence of swearing 
falsely ; yet from the fact of the tender age of the infant, 
and that the story he tells may have been taught to him 
by others, his evidence should be received with great 
caution ; and, if uncorroborated, should not be placed high- 
er than on* on the scale of credibility. 

13. An accomplice in the commission of crime is 
a competent witness against others engaged in the com- 
mission of the same crime, and his evidence may be sub- 
mitted to the jury, although he may be entirely uncorrob- 
orated ; yet his evidence should never be placed above one 
on the scale of credibility. When a witness varies in a 
material point from his evidence given on a former 
occasion, his evidence should not bo placed above two on 
the scale of credibility. 

14. Written evidence is entitled to greater weight than 
oral. The best evidence of a contract is the contract re- 
duced to writing, signed by the parties to be bound there- 
by, and attested by a subscribing witness. If this con- 
tract has been lost or destroyed, the next best evidence in 
the scale of credibility is a copy of the contract duly 
proved. If there is no copy of the contract, parol evi- 
dence of the contract and of its terms may be given. The 
first class would stand at ten, on the scale of credibility ; 
the second class should not be placed higher than *£r, 
and the third class should not be placed higher thanybwr. 

15. A large majority of men are innocent of crime ; and 
the law therefore presumes that all are innocent, until 



of credibility ? When is an infant of tender age a competent witness ? 
Where should his evidence bo placed on the scale of credibility ? Why ? 

13. Is an accomplice a competent witness ? Where should his evidence 
be placed on the scale of credibility ? If a witness varies in a material 
point from his evidence given on a former occasion ? 

14. Which stands highest on the scale of credibilfcy, written or oral 
evidence ? What is the best evidence of a contract ? What evidence 
stands next to the contract itself? What evidence stands next to a 
copy ? How should these three classes of evidence be placed on the scale 
of credibility ? 

15. Why are all men presumed to be innocent of crime until proved to 
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they are proved guilty. If in weighing the evidence for 
and against the prisoner the beam of the scales is hori- 
zontal, and the scale in which the guilt of the prisoner is 
placed is not carried down, but is evenly balanced by the 
scale in which the proof and presumption of innocence is 
placed, this fact raises a doubt in the minds of the jurors, 
and the prisoner is entitled to the benefit Qf the doubt, and 
must be acquitted. 



CHAPTER CXVI. 

REFEREES. 



1. Referees are judicial officers appointed by the court. 
The place of conducting the reference is regarded as a 
branch of the court The witnesses and counsel are there 
to be governed by the same rules which would control 
them in a court of law. All issues in an action may be 
sent to a referee, upon the written consent of the parties, 
except where an infant is a party. When the parties do 
not consent, the court may direct a reference — 1. When 
the trial of an issue of fact will require the examination 
of a long account ; 2. When the taking of an account is 
necessary ; 3. When a question of fact, other than upon 
the pleadings, shall arise. A certified copy of the order 
of reference should be served on the referee. This is his 
authority under which he acts. It would be irregular to 
take any action in the case until such service. The referee 



be guilty ? What circumstances in weighing the evidence should raise 
a doubt in the minds of the jurors? Who is entitled to the benefit of 
this doubt ? 

1. What is the official character of a referee? How is the place of 
conducting the reference regarded ? By what rules are the witnesses 
and counsel there governed ? What issues may be sent to a referee on 
consent ? If the parties do not consent, when may the court direct a 
reference ? What should be served on the referee ? What is the au- 
thority under which he acts ? Can he take any action before such ser- 
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makes his report to the court by which he was appointed. 
In his report he states the facts found, and conclusions of 
law, separately. The court will not interfere with the re- 
port of a referee on a question of fact, unless it is clearly 
against evidence, or in direct violation of some rule of law. 

2. The referee is clothed with all needful authority to 
determine every thing which properly belongs to the trial 
of the action. The referee is bound by the decisions of 
the general term of the Supreme Court, until reversed by 
the Court of Appeals. The referee takes the place of the 
jury as well as of the court. Where there ii the slightest 
reason to suspect that any influence beyond what has 
transpired at the trial, and in the presence of the parties, 
has been brought to bear upon the minds of the jurors, 
the verdict must be set aside. The referee should try the 
case before him with the greatest discretion and impar- 
tiality. The reasons which would lead the court to set 
aside the verdict of the jury, would lead the court to set 
aside the decision of the referee on a question of fact 

3. A referee must not take the statement of a witness 
out of court. On a trial before him he has the power to 
allow amendments to any pleadings or summons in the 
same manner as the court could do upon such trial. He 
has not the power to allow the name of a party to be 
stricken out. The referee should not rely on depositions 
produced before him, but ho should take down the evi- 
dence from the witnesses themselves. The referee can 
compel the attendance of witnesses by attachment, and 
punish them for a contempt for non-attendance, or refusal 
to be sworn, or to testify in the same manner as the court 
could do. Referees may, in their discretion, open a case 

* I , - ■ ■ , r m 

vice ? To whom does the referee make his report ? What does he state 
in his report ? When only wiU the court interfere with the report on a 
question of fact ? On a question of law ? 

2. With what authority is the referee clothed? By what is the referee 
bound ? Of whom does ho take the place ? When wiU the verdict of a 
jury be set aside ? When should the report of a referee be set aside ? 

3. Can the referee take the statement of a witness out of court? 
What amendments may he allow in a trial before him ? What evidence 
should he receive? How can he compel the attendance of witnesses? 
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after it has been submitted, and hear farther testimony. 
A referee cannot be a witness in a case referred to him. 
A referee may refuse to hear further testimony against 
the character of a witness, or in support of his character. 

4. A referee is required by law to take a prescribed 
oath before entering upon his duty ; and yet it often hap- 
pens that no such oath is taken. If the parties proceed 
with the reference without objection, they are held to 
have waived their right to object. The oath is usually in 
the following form : 

"I, John Doe, referee appointed in this action, do 
swear, that I will faithfully and fairly hear and examine 
this action, and make a just and true report thereon, ac- 
cording to the best of my understanding." 

The oath may bo administered by any person author- 
ized to take affidavits to be read in the court in which the 
suit is pending. "When the referee is ready to proceed 
with the trial, the counsel for the party who holds the 
affirmative of the issue to be tried opens the case before 
the referee ; states the substance of the pleadings, and the 
issues formed by the pleadings, with the evidence he pro- 
poses to produce on the part of his client. He then calls 
^^witnesses, who are first examined by the party pro- 
dtrcing them, and then cross-examined by the counsel for , 
the other party. 

5. The referee has power to administer an oath to the 
witnesses. The form of the oath is as follows : 

"The evidence you shall give in this issue, joined in 
the Supreme Court, between A. B., plaintiff, and C. D., 
defendant, shall be the truth, the whole truth, and nothing 
but the truth. So help you God." 



For what purpose may they open a case after it has been submitted ? 
What testimony may he refuse to take ? 

4. What is a referee required to take before commencing the trial ? 
If the parties proceed to the trial without ^objection ? What 1b the form 
of the oath? Before whom may it be taken? Which party opens the 
case? What does he state? By whom are the witnesses examined? 
By whom cross-examined ? 

5. Who administers the oath to the witnesses? What is the form of 
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A witness has a right to consult counsel in the presence 
of the referee. The advice of counsel must be given un- 
der the eye, and in the hearing, of the referee. To save 
the expense and delay of proving certain facts, the attor- 
neys may admit these facts*; but an attorney acting for 
an infant cannot make an admission for him to his disad- 
vantage. It is for the party holding the affirmative to 
make out the preponderance of proof. 

6. The rules of evidence are the same before a referee 
as before a jury. Improper testimony mnst not be beard 
before a referee any more than before a jury. The credi- 
bility of the witnesses is to be weighed by the referee. The 
weight of evidence depends on the number^ the ability, 
and integrity of the witnesses. One witness is sufficient 
to prove a fact in most cases ; yet a number of witnesses 
corroborates and confirms. The ability of the witness is 
important in determining his credibility. The integrity 
of the witness is also important in weighing his evidence. 
A witness's veracity may become suspected from a variety 
of circumstances, although he may intend to speak the 
truth. lie may be on terms of intimate friendship with 
the party on whose behalf he is called. He may have a 
pecuniary interest in the result. He may be of a near 
degree of relationship. He may be an inveterate enemy 
of the other party. lie may swear to facts which are 
shown to be untrue by surrounding circumstances, though 
no other person were present. The deportment of the 
witness on the stand affects his credibility. Does he give 
his answers readily, and with an air of probability? 
Does he persist in the same premeditated recital and 



the oath ? When may a witness consult counsel ? When must the ad- 
vice of counsel be given ? When may the parties admit certain facts ? 
For what purpose ? Which party must present the preponderance of 
proof? 

6. What rules of evidence govern the trial before a referee ? By whom 
is the credibility of the witness weighed? Upon what does the weight 
of evidence depend ? What number of witnesses is required to prove a 
fact in a civil case? What is the effect of additional witnesses? From 
what circumstances may the veracity of a witness be suspected ? What 
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uniformity of expression ? Does his account betray any 
doubt or uncertainty in his own mind ? Is his general 
reputation such that ho is not to be believed under oatl\? 

7. When one party has closed his evidence, the counsel 
for the other party opens his case, introduces his evidence, 
and rebuts the evidence given on the other side. After 
he has closed his evidence, the first party may introduce 
further evidence to corroborate and sustain his former 
evidence. The party holding the negative of the issue 
sums up the case first, and the party holding the affirma- 
tive closes the argument, and the case is submitted to the 
referee. The referee then adjourns the case indefinitely, 
so that he may deliberately weigh the evidence, and make 
up his report of the facts found by him, and his conclu- 
sions of law. 

8. Under a decree of foreclosure, the court may appoint 
a referee to make the sale of the mortgaged premises. 
The referee gives the required notice, and superintends 
the sale of the premises, which must be made at public 
auction. The referee executes, acknowledges, and de- 
livers the deed to the purchaser, and reports to tho court 
his proceedings thereon. 

9. In a partition suit, a referee may be appointed to 
advertise and sell the premises. He must then make his 
report of sale to the court, and have the same confirmed. 
When the sale is confirmed, he executes his deed to the 
purchaser, and pays tho amount received to creditors and 
heirs, pursuant to the decree of the court. He makes his 
final report to the court, with the vouchers for all moneys 



deportment of the witness affects his credibility ? How does his charac- 
ter affect his credibility ? 

7. When one party nas closed his evidence before the referee, what is 
the next action ? After the second party has closed his evidence, what 
may the first party do ? Which party sums up the case first ? After both 
parties have summed up the case, what action is taken by the referee ? 
For what purpose ? 

8. Under a decree of foreclosure, for what purpose may the court ap- 
point a referee ? What action does the referee take ? I 

9. In a partition suit, for what purpose is a referee appointed ? What 
action is taken by the referee ? 
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paid under the decree. An order is then entered con- 
firming the final report. " 



CHAPTER CXVIL 

THE MONROE DOCTRINE. 

1. On the 2d day of December, 1823, James Monroe, 
President of the United States, sent his annual message 
to both houses of Congress. In that memorable message, 
he announced to Congress, and to all the nations of the 
civilized world, the settled policy of this nation in its for- 
eign relations. He says : " In the wars of the European 
powers, in matters relating to themselves, we have never 
taken any part ; nor does it comport with our policy to 
do so. The political system of the European powers is 
essentially different from that of America. We owe it, 
therefore, to candor and to the amicable relations existing 
between the United States and those powers, to declare 
that we should consider any attempt on their part to ex- 
tend their system to any portion of this hemisphere as 
dangerous to our peace and safety. 

2. " Our policy is not to interfere in the internal con- 
cerns of Europe, or of any of the European powers. It 
is impossible that these powers should extend their system 
to any part of America without endangering our peace 
and happiness. With the existing colonies or dependen- 
cies of any European power we have not interfered, and 
shall not interfere. But with the governments who have 
declared their independence, and have maintained it, and 
whose independence has been acknowledged, we copld not 
view any interposition for the purpose of oppressing them, 
or controlling in any other manner their destiny, in any 
other light than as the manifestation of an unfriendly dis- 
position towards the United States." 
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3. The doctrine announced by President Monroe as the 
settled policy of this nation, more than forty years ago, 
has been strictly adhered to on the part of the United 
States from that time to the present. It was so long ac- 
quiesced in by the European powers, that it began to be 
regarded as a part of the common law of nations. It has 
become as firmly fixed, and as warmly cherished in the 
heart of every American citizen, as if it were a part of 
the national constitution. An occasion has now arisen to 
test the question whether this doctrine is a myth or a 
reality. There is a direct interference on the part of one 
of the European powers in the affairs of an independent 
American State. A republic has been overturned, and a 
monarchy established on its ruins. The whole nation 
waits with intense anxiety for some vigorous movement 
on the part of the government. Dfelay and hesitation en- 
gender doubt and despondency. From the throbbing 
heart and the trumpet tongue of the people comes the 
mandate, " Onward 1" 



\ 
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FOBM OF A WILL. 



In the name op God, amen: of.fitn &*<»tei. 

of the city, county, and GL/tate of Gfeut ®Moln, mer- 
chant, veiny of dound and ded/iodina mind and memoly, 
and condideiiny tne uncertainty of tnid "ft, do tnetefele 
mane, oidain, Aa&udn, and dectaie tnid to ve my taJt 
WILL and TESTAMENT : <£%** <* 6> *ay, 

FiRST. Q>zftel au my /atufa/ dedtd ale /uud and 
didenataed, Of aive and devote to my wife, QrCaiy <2s*od- 
tet, my rfotide and Jot, 04%. £30 S^tftt o€vc?itte, Gyfeiv 
®jfotfo ty?ity, ivnicn devide id to fre in /ecu of net iiaftt So 
dowel in au my leat cdtate. Qs a&o aive and veaaealn 
to my daid tvtfe one- nundled tuotida?id ' doiuzld, to ve fuzid 
to nei, ottt of my Sicldona/ AioAetty. 

DECOND. Gs aive and veaaeatu to eacn of my tntee 
dauaAteld, Qdcaty, ^patneline, and SA^adetn, tne du?n 
^ft/ty tnoudand do&aU). 

JLhIRD. Qs aive and devide tc my don %onn my 
tooude and /ot Known ad G^ro. 10 /fvdt <2/nilty-fH/ttfc 
Gtrtleet, G/reiv ®jfoln. ^&it?j. Gs auo aive and veaueatn 
t& my daid do?i ^onn tne du?n of deventy-five t/unidand 
doitaid. 

FOURTH. Q/acve and devide to my don £zmed ate 
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tne iett, iedidtie, and lemaindel of my lea* estate. Or 
auk? aive and veaaeatto to fan* the lett, le&idae, ana le- 
maindel of my Sieltonat /ihofielty. 

<S£iuewiie, Qr mane, constitute, e and a/ifioint my tiMfe, 
QwLaty Gs'oftei, to ve exccutlix, ana my ton, £zme6 
ffiodtei, Jo ve exectitol of tni), my uzAt tuitc and te&ta- 
7nent, netevy levoniny^ ail foi?nel wiiu> &y me made. 

IN WITNESS WHEREOF, G?6ave n^eteunto au&clitea 
my name a?id a /fixed 7ny teat, tne eiaatn day of £une, 
in tne yeah of oat Jditld one tnoutand eiant nundleU 
ana eixty-fiue. 

fltn S^ottel. [l.S.1 

GL/uv4ctioed vy £>n?i (Srottei, tne tettatol named in 
tne ftleaoina wict, in tne Aletetice of eacn of u4 / ana at 
tne time of manina aucn 6uv4cli/Mion, the avove inttUt- 
ment toad aectahed vy toe oaia tettatbi to ve nia tatt tviu 
and testament/ ana eacn of t&, at the leanest of 6aia 
teatatoi, and in ni> /itetence, and in the Aletence of eacn 
otnet, eiant nit name a4 a toitneM tneleto, at toe end Of 
tne witt, 

"Witness: 

/ri/c&am <=2T £>neJ, 

Metidiny at fa* Mloadtvay, QV. <^f <%Uy. 
SMomaO ^Sietton, 

M»idinp at St IP. f4t4 G%, Q# <^f <&ity. 
£>nn Q?twen, 

Meoidinp at 4*7 4t£ G&enu*. Q4t <^. <&ity. 
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